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"IBAGUE P. YATL~RSON, SBN 226659
VISHTASP M. SOROUSHIAN, SBN 278895
I3EESON, TAYER & RODINE, APC -
483 Ninth SVect. 2nd Floor
Oakland, CA 94607-4051
Telephone: (510) 625-9700
facsimile: (510) 625-8275
Email: vsocoushian@beeson[ayer.com

Attaxneys fog' Plai~lifC
~IbSCME LOCAL 101

SUPF;RIOR COi1RT OF THE STATE OF CALIFORNIA

COUNTY OF SANTA CLARA

SAN JOSS POLICE OrFIGERS Case Ne. 1-12-CV-225926
ASSOCIATION,

[Consolidated wrth Case Nos. 112CV225928,

Plaintiff, I12CV226570, 112CV226574, 112CV22786dJ

.v

CITY OF SAN JOSE, BOARD OF
ADMINISTRATION FOR POLICE AND
FIRE RETIREMENT PLAN OF CITY OF
SAN JOS$, and DOES I-10 inclusive.,

Defendants.

AND RELA"fED CROSS-COMPLAINT
AND CONSOLIDA'PF.D ACTIONS.

PLAINTIFF AFSCME LOCAL 101'S
SEPARATE STATEMENT OF DISPUTED
FACTS IN SUPPORT OF OPPOSITION
TO DEFENDANTS' AND CROSS-
COMPLAINANTS' MOTION TOR
SUMMARY ADJUDICATION

Heazing Date: June 7, 2013
Hearing Time: 9:00 u.m.
Courtroom: 2
Judge: Hon. Patricia Lucas
Complaint Filed: June 6, 2012
Trial Date: June 17, 2013

CASE NO. 1-12-CV-22592E

PLAW"lIFP'S OPPOSITION TO DEPS.' SEPARATE STATEMENT OF UNDISPUTED PACTS

1S0 DEFS.' AND CROSS-COMPLAINANT'S MOTION POR SUMMARY AD7UDICATION



t SEPARATE STATEMF.N"I' OF UNDISPUTED FACTS

2
A. INTRODUCTION

3
Plaintiff/Petitioner and Cross-0efendant Local 101 of [he American Y'edera[ion of State,

4
County and Municipal Employees ("APSCME") submits the following Separate Statement of

5
Disputed Materia{ Facis ("[JDFs") in support u(its Opposition [o Defendants City of San Jose and

6
Debra Pigone in her official capaciTy (collectively °City°) Motion for Summary Adjudication.

7
B. CITY'S MATERIAL FACTS

8
1. Unconstitutional Imp~irmcnt of Contract, California Constitution Article I, Seetion 9

9
APSCME first cause of action.

10
Issue Nu. 1 A' Snn Jose Charter &1506-A (Ernp[oVee Additional Pene~ion CantriLutions)

11
There aze Viable issues of material facts. Therefore, Defendants are not entitled [o

12
summary adjudication as a matter of law.

rs ~ c

t4 ~. ~~ 5'39 4iy.~r ' &SEtI~ _

IS
1. Sectlon 1506A ("Cuceent Employees")

16 of Measure B states:

~~ (a) "Current Employees"means employers
of the City of San Josh as of the

18 effective dale of this Act and who are
not covered under the Tier 2 Plan

~9 (Secrion 8).

20

21 fib) Un(ess they voluntarily opt in to tl~e
Voluntary Gleclion Program ("VEP,"

22 described herein), Current Employees
shall have [heir coinpensa[ion adjusted

23 though additional retirement
contributions in increments of 4% of

24 pensionable pay per year, up to a

25 maximum of 16%u, but not-more than
50% of the costs to arnoriize any pension

Z6 unfunded liabilities, except Tor any
pension unfunded liabilities that may

Z~ exist due to Tier 2 benefits in the futw'e.
~8 "Phase contributions shall be in addition

Undisputed

~ CASE NO. I-12-CV-225926

SEPARA?E STATF,MF,NT OF UNDISPUTED FACTS
M SUPPORT OF DEPGNUANTS' MOTION FOR SUMMARY ADJUDICA'f10N
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Moving Part~S Malarial OppogiLg Party's Rcsputlse and

Fachs and Su~rpor2ing.$vidEUOe Subparking Evit7ence

[v emyloyees' normal pension
contributions and contributions towards
retiree healthcare benefits.

(c) The starting date for an employee's
compensation adjus4nent wider this
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. If the VEP leas ~~ot been
implemented or any reason, the
compensation adjustments shall apply to
all Current Employees.

(d) The compensation adjustment through
additional employee contributions for
Current Employees shall be calculated
separately for employees in the Police
and Hire Department Retirement Plan
and employees in the Federated City
Employees' Retirement System.

(e) The compensation adjustment shall be
treated in the same manner as any other
employee wn[ributions. Accordingly,
the voters intend these additional
payments to be made on a pretax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional oonYributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Su000rtine Evidence:

• Defendants Request fm~
Sudicial Notice ("RJN"), Exh.
II, pp. 4-5 ("Measure B").

2. On or mound April 12, 1960, the voters Undisputed
ratified Proposition A, which amended
the San ,iose~ Charter to include Sectio~~
786.

2 CASE NO. I-I&CV~225926'

SEPARATC STATEMENT OF UNDISPUTCD PACTS
IN SUPPORT OF llEFENDANTS' MOTION FOR SUMMARY ADJUDICATION



2
z

4

5

6

7

R

9

Movittg ParCy's Material -.'Opposing Patty'"s Respouse~and

Facts and Supporxing Eroizlepce , $uppoi~fing Evidenck

SunDOrtinE Evidence:

• RJN, Eli. E (California
Assombly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amcndmeol of
Chaster of San Jose to include
Sectipn 78b ("Discretionary
Powers of Council Respecting
Retirement') of ArGCIe X).

]0

~ ~ 3. Former San Jas€ Charier Secrioo 78b
stated:

12

13

14

15
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"Anything in Section 78a of the Charter
to the w~hazy notwitlistanding, the
Council in its discretion may a[ any
time, or from time to time, by ordinance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan ur
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan a' plans for
eligible inembees of the police or fire
depaRment of the City of Sau Jose " ...
"all as the Council may deem proper and
subject ro such condilions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

SuDOOrtinE evidence:

RJN, Fxh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jos€ to include
Section 78b ("Discretionary
Powers of Council Respecting
ReticemeoP') of Article Xl.

Disputed as incomplete (material terms missing).
In relevant part, the section read:

"AnyH~ing in SecGOn 78a of the Charter to
the eonhzry notwithstanding the Council in
its discretion may at any time, or from time
to dme, by ordinance, amend or otherwise
change the retirement plan established by
said Seclion 78a or any cetiremenC plan or
plans esaablished pursuant to said Section
78a, or adopt or establish a new or different
plan or plans foe eligible members of the
police or fire department of the City of San
Jose, for the puepose of providing benc5ts
for members of airy such plan o~ plans in
ceress of [hose beneftts authorized or
required by the provisions of said Section
89a" ... "all as the Council may deem
propee and subject to such conditions,
restrictions, limitalions, terms and other
provisions as the Council may deem proper;
provided, however, that:

Q) The Council sha!! rmt Aecrease any of said
benefits below those which Section 7&a
makes mandatory, nor otherwise deprive
any member of any such plan of nny rigUts
to which he would be entitled under Section
78a...."

(Emphasis added.)

3 CASE NO. 7-12-CV-225926

SEPARA"PC STATEMENT OI'UNDISPUTED PAC'PS

IN SUPPORT OF DLfENDANTS' MOTION FOR SUMMARY ADNDICA'IION
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Moving Party's Maten~l 'Opposing Party's Response and

Facts~nfl Snppo~'tin.g ~Cr]clehce Supporting Eviden e

• City's R7N, Exh. E (California Assembly
Concun~ent Resolution No. 17, adopted vi
Assembly 7anuery 18, 1961, approving
amendment oP Char[er of Sun Josc to
n~clude Section 7Rb ("Discretionm~y Powexs
of Council Respecting RetiremenP') of
Article X). _

4. Tlie ballot argument in favor of Disputed as incomplete (material terms missing).
Proposition A stated: 77~e batbt argument in favor of Proposition

"THIS AMENDMENT GNES
A also says:

DISCRETIONARY POWHRS TO THE `YOUR POLICE AN FIRL,MEN NEiiD
CITY COUNCIL! It is good ROPOSITION A! Proposition A was placed on
government to allow the City Counci] to e ballot by the City Council at the request of the

be responsible For investigating embers oC your police and ficedepartments. The
problems and deciding how to solve urpose oj[his arriendmen[ is to enable the Crty
them. [¶] THIS AMENDMENT IS Council to tnke legs! steps to provide survivor
SIMPi.E! Leave all the technical details enefits far yourpo[ice~vaen's and firemen's
up to your City Council. They have a amities. San Jose Policemen and Firemen do not

staff to xssis[ them including a very ave Social Security or xny other survivor
capable City Attorney." enefits of any kind. Almost all other cities

rovide survivor benefits.

SURVIVOR BBNEFI"!S ARE PROHINITED AT
Sunnortine Evidence: RESY'NT IN THE CITY CHARTER! I~t order
• R.iN, Exh. F (Ballot Pamphlet o allow fhe City Co~rr~ci/ Po aAopt reasorenb(e

for Charter Amendment — urvivor be~eefits, it is ttecessary to amend the
Proposition A, to be submitted City Ckarler. In other words, this amendment
to the Electors of the City of erely umies the hands of your City Council.
San Josh , Apri] 12, 7960,

O SPF,CIFIC PLAN IS PROPOSED IN THIS
including "Argument in Favor

MENDML'NT!
of Proposition A").

One reason is that the City Cowicil should have
toad powers fo investigate and decide on matters

just like this. A second renson !s Neat the
n[iremen mid frreinen Gave confidence tl~nt the

City Council will enact,jair rtnd rensonab(e
revisions."

(Emphasis added.)

Supgortina Evidence:

• City's R7N, Exh. F (Ballot Pamphlet for
harter Amendment— Proposition A, to be

submitted to [he Electors of the City of San los€,
ril 12, 1960, including "Acgumeut in Favor of

q cns~NO.i-iz-cv-zzs9ze
SEPARATE STATF,MENT OP UNDISPUTP.D FACTS

7N SUPPORT OF DEPENDANTS' M0710N POR SUMMARY ADJUDICATION
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Moving P,arty's iYfuterisl - Opposing YaYly'x Respnhse and
_ ; , , ~`acKs epd Supporti~~EYidencc Supjsd~'ting $aidertco

Propasrtion A').

5. As adopted by the voters in 1965, the Undisputed;
San Jose City Charter states at Section oN,evcr, Title of Section 1500 reads ̀ Duty to
1500: R~ovide Retirement Systom."
Except as hereinefree otherwise

Supportive Evidence:
provided, tlic Council shall provide, by
oedinance or ordinances, for the creation, • ~, Exh. G (1965 Charter)

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such pla~~ or
plans need not be the same for ali
officers and employees. Sr<bject [o o/lter
p~nvisions of this Articde, the Cmmci7
may at any tine, or f ~om time to time,
arnend or otherwise change arty
retirement plan or ylana~ or adopt or
estab[ash a new or~ d~erent plan or plans
for all or aray o~rers or employees. "

Suoportine Evidence:

• RIN, Exh. Cr (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the ispuled as incomplete
San JosB City Charter s[ate_s at Sution *The Title of Section 1503 is: "Coet[nuance of
] 503: xisttng Retirement Systems"
Auy and all retirement system or Emphasis added.)
systems, existing upon adoption of this
Charier, for the retirement of of5cers or * It reads, i~~ its entirety:

employees of the Cify, adopted under ypy q~~ a(~ retirement system m~ systems, existing
any law oe wloc of any law, including upott rulopHon of Utis Chnrteq Cor the retirei~~ent
but not limited to those retirement of officers or employees of the City, adopted
systems established by Puts 7, 2 and 4 under any law or color of any law, including bm
of Chapter 9 of Article II of the San Jose got limited to those retirement systems established
Municipal Code, are herebyconfirmed, by Purts 1, 2 aid 4 of Chapter 9 of Reticle ]] of th
validated and declared legally effective San Jose Municipal Code, are hereby confim~ed,
and shall continue until otherwise alidated and declared legally effective and shall
provided by ordinance.... However, ontinue until otherwise provided by ordinance.
subject to oUier provisions of this Tire foregoing provisions of /his Section shall
Article, the Councid shall a! all times perate [o supply such authorization as may be
have the power and right to repeal or iecessary to validate any such retirement system

$ CASL NO. I-72-CV-22592(

SEPARATE S7'ATEMP.NT OF IJNDISPUTF,D FACTS
M SUPPORT OF DEFENDANTS` MOTION FOR SUMMARY AD7UDICATION
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---Moving Party's n7aterial OpPosingParty's Response and

Facts,andSupporting~Evidence .. Sup~d7Ring F;videgFe

u~nend any such re0rement system or or systems which cotdd have been supplied in die

s}~s[enas, and m adoyt or establish a new Cherier oC the City of San lose oi~ by [he people o

m~ dij(er~ent plan or plans fa~ nll or prry he Ciry ut dre time of adoption ar arnendmem of

o~cers or employees, it being the intent anv such re7ir'emen! system m~ sys7ems.11owever.

/ha! the (a~egoing sections ajthia drticle ~ubject to other provisions of this Artielq the

shall prevail over' the pr~ovisinns of/his Council shall al all times have the power and right

Section." o repeal or amend mry se~di retirement system nr
yslenis, and to adopt or establish a new or
iffcrcnt plan or plans for all or any officers or

Supnortina L,vidence: employees, it being the intent that the foregoing

• RJN, Exh. G (1965 Charter) sections of this Article shall prevail over tl~e

(emphasis added). rovisions of fl»s Section.

(Hmphasis added.)

SuDportin¢ Evidencr.

• City's R.iN, ExU. G Q96S Charter)

7. Section 902 of the San Jose City Charter Undisputed
states: "the compensation of all City
appointive officers and employees,
except as oAierwiseprovided in this
Charter, shall be Cxed by the Council."

Su000rtine F.videncr.

• RSN, Exh. A.

8. City Charter section 602 states ""f'he Undisputed (although [his is not tlic entirety of

following acts oLihe Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinancz."

Suanortina evidence:

• RJN, Exh. A

9. City Charter section 1500 states: Objection: irrelevant; asked ai d answered
"Except as hereinafter otherwise (substance of Section 1500 addressed in previous

provided, the Council shall provide, by aragraph)
oxdinavice or ordinances, for the creation,
establishment and maintenance of a
retirement place o~ plans for all ofTicers i
and em to ees of the Cit ."

b CASE NU. 1-12CV-22592G

SEPARATE STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADIUDICATION
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Moving Parry's Material ~ Opposing ParYy's Reapngsc and
Facts and Supporting Evidence Supporting evidence

Supoortine Evidc~ce:

RJN,Yxh.A

10. The City Council has enacted some Disputed: as is releva~~t to AFSMCY;'s wse, the

ocdi~ances implementing Measure B. CiTy Council only amended the Municipal Code

by way of ordinance to remove the SRBR.

Sunporfine P,vide~cr.
Supnortine Evidence:

• Qurza Decl, Exhs. 54, 55 • Gurza Dec., Exhs. 54

(Federated, Police and Fire •Allen llec., ¶21
Ordinances).

11. [n 201 G, a Coalition of City unions
ph~ection: relevance and undue prejudice

made a proposal to the City whieh

s~~e~~ Objections to Evidence 2-5

5.12. Additional Retirement dditional Su ortin Evidence:
Contribution.

•Allen Dec., ¶IS

Gffcetive Sune 27, 2010 through
Jiu~e 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalem to 10% of total
compensation effective .lune 27,
2010. The amounts so
wntributed will be applied to
subsidize and thus rcAuce the
prior service contributions that
the City would otherwise he
required to make. Tlie yar[ics
specifically understand that this
agreement ~~cither alters nor
conflicts with the City Chaser
Section t 505(c) because under
this agreement, employees will
be subsidizing [he City's
Section tS05(c) required
contrib~rion.

Sunoortina F,cidencc:

• Gurza Dec.,¶ 16-19, Exh. 2.

7 CASE NO. 1-12-CV-225926

SEPA2ATE S9'ATEMENT OF UNDISPUTED FACTS I
IN SUPPORT OF DF.FF.NDANTS' MOTION FOR SUMMARY ADIUDICATION ~'..
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Moving Party's Makeriai ~.-Opposing Party's Response antl

Facts antl SuppoNing Ev~denee ~ Snppn~ling Ewidenee

L. Other union proposals, including
Objection: relevance and undue prejudice

proposals by the SSPOA and IAFF, also Objections to Evidence 2-5
proposed [hai employees would pay
additional pension contributions to dditional Su or[in Evidence:
defray pension plan unfunded pension ~ pllcn Uec., ~f15
liabilities.

Suonortina Evidence:

• Gurza Dec.,¶17, 18, Exhs. 3-6.

13. For the period 2010-201 I, the following Objection: relevance and w~due prejudice
six unions agreed that their members
would pay additional ongoing and one • Objactious to &vidence 11, 12

time employee pension conlribuUOns, Additional Su ortin Evidence:
and accept wage redttcdons, totaling
approximately 10°/a doling fiscal year •Allen Dec., ¶I S

2010-2011 to be used to defray pension
plan unfunded liabilities (except the
POA agreed only to a 525°/. one time
additional pension contribution):

• Association of Engineers a~~d
Architects (AEA) (plain4 ff Mukhaz is
president),
Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• lntemationai Brotbexhood of
Glec[rical Workers, Local 332
pt~rw~
International Union of Operaling

Engineers, Local No. 3 (representing

plaintiffs in the Harris case)

• Suo Jose Police Officers Association

(plaintiff in the SJPOA case).

Sunoortina F,vidence:

• Gurza Dec.,¶¶ 6, 24, ~xhs. 1 1,

15, 17, 23, 25, 29. _.

g CASE N0. 7-ILCV-225926
".._. _..

SEPARATE STATEMENT OF UNIDSPUTED FACTS
IN SUPPORT OF DEf'ENDAN'1'S' MOTION FOR SUMMARY AD7UD]CATION
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Moving Party's 7YZaterial rI "Opposing Party'S Response and
Facts ~nii Supporting Evidence ~ Suppocfing ~videnhe

'--
14. For the period 2010-201 I, the following

unions either agreed to a wage reduction
Objection: relevance and undue prejudice

or the City imposed a wage reduction: Objections to Evidence 11, 13

—Association of Building, Mechanical
ddi[ional Su m~tiu Evidence:

and h7ectric Inspectors (ABMEl) • ALlcn Dec., ¶15

—Association oCLegal Professionals
(ALP).
—Gxecutive Manageme~ri and
Professional Employees (Unit 99), and
otlier unrepresented employees.

Supporting Evidence

Gurza Dec.,125, ~xhs. 9, 13,
32, 33.

I5. The 2010-2011 Agreement MOA
between the City and AEA, states at

Objection: relevance and undue prejudice

Section 10.1.1: Objecfions to evidence 11, 14

On-Going Additional Retirement
Conhibutions. Effective June 27, 2010,
all employees who are members oC the
Federated City Employees' Retirement
System will make additional retirement
contriUutions in the amount of 730% of
pensionable compensation, and the
amounts so contributed will be applied
to reduce the wntcibutions that the CiCy
would otherwise be required to make for
the pension unfunded liability, which is
defined as all costs in both [he regular
retirement fund and the wst-of-living
fund, except cu~~ent service normal costa
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
contribution rates that have been
approved by the Federated City
Employees' Retirement System Board.
The intent of this addilional retirement
co~tcibution by employees is to seduce i
the City's reguireA pension retixemeot _ __

q CASE NO. I-I2-CV-22S92G~

SEPARATE. STATEMENT OF UNDISPUTCD FACTS '.
M SUPPORT OF DEFENDANTS' MO'PION POR SUMMARY ADJUDICATION
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Mnviflg Party's NS~terial Apposing Parry's Response and
Facts anA Supporting-Evidence Supporfing Evidence

contribution late by a commensurate
_._ _. __—

730 % of pensionable compensatioq as
illustrated below .. .

Sunnor[inE Evidencr.

• Gurza Dec.,¶27, Exh, ] 1.

16. The 2010-2011 MOA between the City Abjection: relevance and undue prejudice
and AEA, also agreed to employees
making an additional oue time pension . Objcclions to Evidence l 1, 15
contribution "in the amount of 3.53% of
pensionable compensation, and the
amounts so contributed will be apylied
to reduce the wntribulions that the City
would otherwise be requiced to make
during that time period for the pension
unfmided liability...:' (Section ]0.1.2)

SupooHin¢ Evidence:

Gurza llu.,¶28, Exh, 1 I.

17. "The 2010-2017 MOA behveen [he City Objection: relevance and undue prejudice
and AEA stated in connection with
employees paying additional pension • OUjections to Evidence 11, 14
contributions: "The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees'
Retirement System that requires au
ordinance amending the San Jose
Municipal Code.° (Id. at Section
10.1.4))

Sunnortine Evidence:

Gurza Dec.,¶27, Exh, ll

18. The City's 2010-2011 agreements with Objection: relevance and midue prejudice
the following unions stated in
connection with employces paying Objections to Evidence 1 I, 15
additional pension conhibutions The
paRies unders[a~d that in order [o
implement this provision, flu amendment

~p CASH NO. I-I2-CV-225926

~trn~cnit>iniemervi ~~r urvumruiev rH~i~

IN SUPPORT OP DEFENDANTS' MOTION FOR SUMMARY ADIUDICATION
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Moving Party's:Material ' "Opposing Earty's Response and - ,

N'acts altd Supporting C~ vidence - Supporting Euidenee

must be made to die Federated
Employees' Retirement System that
requires an ordinance amcndii~g the San
Jose Municipal Code" or "The parties
u~ders[and [hat in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that reyuires an
ocdinarice amending the san Jose
Municipal Code.''

• Association of Engineers and
Architects (AEA) (plaintiff Mukha is
president),

• Associauon of Maintenance
Sopecvisory Personnel (AMSP)
jplaintiff Dapp is president)

City Association of Management
Personnel (CAMP)
International Brotherhood of
Electrical Workers. Local 332
(IBEW)
Intemabonal Union of Operating
N~~gineers, Local No. 3 (representing
plaintiffs in tl~e Harris case)

San Jos€ Police Officers Association
(plaintiffio the SJPOA case).

SupportinC Evidence:

• Garza Dec.,¶¶ 6, 28, F.xlis. 1 I,
J 5, 17, 23, 25, 29.

19. Hi 2011, the City reached agreements OUjection: relevance and midue prejudice

with the following unions for their Objections to Evidence 11, ] 6~
members to accept an approximate 10%
wage xeduc[ion for the period 2G7 1-
2012:
• Association of Engineers and

Architects (AEA) (plaintiff Mukhttr is
president),
Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is pirsident)

• City Association of Management ..

1] CASE NO. I-I2-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FAC7S
W SUPPORT OP DEPENDANTS' MOTION FOR SUMMARY ADJUDICATION
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Moving Party'S Material K)pposing Parley's Response artd

Nacts and SuppartingEviUenae Supporting Evidetrce

Personnel (CAMP)
International Brotherhood oC
I:lectricai Workers, Local 332
(IRF.W)

• International Union of Operating
Engineers, Local No. 3 (represenling
plaintiffs in (he Harris case)

• San JosB Police Officers Association _
(plaintiff in the SJPOA case).

• In[emational Associalion of
Firefighters, Local 230;

Sunnnr[ina Evidence:

• Gurza Dec., ¶3Q Exhs.
10, 12, l4, 16, 18, 20, 22, 24, 26,
2R, 30, 3l, 34.

20. In 201 I, Uie City imposed a Last, Best Undisputed, but for clarification purposes:

and Final Offer on plaintiff AFSCME
far an approximate 12%wage reducfion
for the period 2011-2012. • k;lCective September 18; 2011, CEO members

realized a 12.16%wage reductio~~

Sunnnr[ina Evidence: •Effective June 26, 2011, MEF members

• Garza Dec., ¶ 26, L^khs. 20, 28
realized a 12.01%wage reduction

Sunoortine Evidence:

• Gurza llec., Exhs. 20, 28
---21. Poe Federated employees, the Municipal )iidisputed
Code provides: "Noewithstanding any
other provisions of this Par[ 6 or of ote: this section was added to the Municipal

Chapter 3.44, members of this system Cade around Sune 2010 and became effective July

shall make such additional retirement 2010

contributions as may be required by Su ~ ortin L'vidence:
resolulion adopted by the city council or
by cxecated agreement with a • AFSCME RJN, Exh. P

recognized bargaining unit" (Municipal
Code 328.755)

SuDUOrting Evidence:

• RJN, Exh. C, (Monici al Code,_

~2 CASE NO. I-I2-CV-225926
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Mo~~ng PerCy's N[ateriai ..Opposing Party's ReagoQSe and

Facts 8qd Su~por6tig L~'vidence ?: SnppaPtfsg Evidence

Under the Municipal Code fox Police
and Firc Plan employees.

Police and Fire Plan employees
not subject to urtei~est arbiVauoq °shall
make such additional retirement
contributions as may be required by
resolution adopted by [he city council or
by executed agreement with a
recognized bargaining unit." (Municipal
Code 3361525(A).)

Police and Fire Pian employees
subject to interest arbitration, "shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
ageeement with a recognized bargaining
unit or binding order of arbitration."
(Municipal Code 336.1525(B).)

Suonor[ine Evidencr.

• RJN, Exh. D, (Municipal Code,

)bjection: relevance and undue prejudice

Objections to F.videnee 24

j} CASE NO. I-I2-CV-22592E

SEPARATE Sl'ATHMENT OF UNDISPUTED FACTS

7N SUPPOR"1' OF DF.FFNDANTS' MU7'ION FOR SUMMARY AllNDICATION
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Issue No 1-B: Smr Josh ChmKer 61512-A (F.mplovee Retiree Healthcflre

ConhiUutions)

Il~exe are triable issues of material fact. Therefm~e, Defeudants are not entitled to summary

adjudication as a matter of law.

Moving PaYty's Undisputed Material .Opposing Party's Response and
Facts anH Suppnrtin"g R.vidence SnppoHing LTVidence

23. Seri Josh Charter Section 151?-A states: Undisputed

"Exisling and new employees must ote: this section was added by Measure B
contribute a minimum of 50°/ of the cost
of refiree healthcare, including both
normal cost and unfunded liabilities."

SupP~Hine Evidence:

R7N, Exh. B.

24. On or around April 12, 196Q the voters Undisputed
ratified Proposition A, which amended
the San Sos€ Charter to include Section
786.

Suppol'ting Eviden Ce:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Sanoary 18, 1967,
approving amendment of
Charter of San Jose to include
Section 78b ("Diseretiooary
Powers oCCouncil Rcspceting
RetiremenC') of Article X).

25. dormer San JosB Chartee Section 786 llisputed as inwmplete (material terms missing):

stated:

"Anything in Seclion 78a of the Cl~artei ~=My[hing in Seclion 78a of the Charter to
[o the wntrary notwithstanding, the the contrary notwithstanding, the Council in
Council in its discretion may at any its discretion may at any time, or from dine
time, or from time to time, by m~dinance,.__ 

14 CASE NO. I -12-CV-225926 ~.

SEPARATG STATHMENT OF UNDISPUTHD FACTS
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2 Fads and Supporting Euidence

~. amend or otherwise change the
__

iet~rement plan established by said
q i Section 78a or any retirement plan or

plans established pursuan[to said
5 Section 78a, or adopt or established a

new or different plan or plans for
6 eligible members of the police or firc
~ department of the City of San Jose " ...

"all as the Council may deem proper and
8 subject to such conditions, cestrictio~vs,

limitations, tet'ms and other provisions
9 as the Council muy deem proper;..."

10
~ ~ Suaoortin2 Evidence:

• RJN, Exh. L^, (Califo~iia
12 Assembly Conwrrent

Resotutio~ No. 17, adopted iv
1~ Assembly 7anuuy 18, 1961,
~ 4 approving amendment of

Chaz[er of San Jose to include
~ 5 Section 786 ("Discretionary

Powers of Council Respecting
16 RetiremenP') of fvticle X).

17

18

19

2U

21

00 '_' __.

26. 'fhe ballot argumci~t in favor of
23 Proposition A stated:

24 "THIS AMENDMEN7~ GIVES

DISCRETIONARY POWERS'PO THC

25 CITY COUNCIT.,! It is goad

2~ government [o allow the CiTy Council [o

be responsible foe investigating

~~ problems and deciding how to solve

them. ~¶] THIS AMENDMENT IS

28 SIMPER! Leave all [he [ecboical detaile

OPPosing Party's Response and

6npporhng Evsa~sce

to time, by ordinance, unend or otherwise
change the retirement plan established by

said Section 78a or airy retirement plan or

plans established pursuant to said Section

78a, or adopt or establish a new or diffcrcnt

plan or plans fog eligible members of the

police or fire department of Lhe City of San

Jase, for the purpose of providing bc~~efits

for members of any such plan or plans in

excess ojthose be~~efits authorized or

required by the provisions of said Section

R9a" ... "all as the Council may deem

proper and subject W such conditions,

reshie4ons, limitalions, terms and oLhec

provisions as the Council may deem proper;

provided, however, that:

(I j The Council shall not decrease any of said

benefits below those which Section 78a

makes mandatory, eor otherwise Aeprive

any member oT any such plan of any rights

to which he would be entitled under Section

78a...."

(Emphasis added.)

Supoortina Evidence:

• City's I2JN, Exh. E (California Assembly

Concurrent Resolution No. 17, adopted in

Assembly January 18, 1961, approving

amendment of Charter of San Jose to

include Seelion 786 ("Discretionary Powers

of Council Respecting Reticemenl") of

Article Xl.

Disputed as incomplete

The ballot argmnent in favor of Proposition A

also says:

`YOUR POLICE AN FIREMEN NEED

PROPOSITION A! Proposition A was placed on

the ballot by the City Council at the request of th

memUers of your police and fire departments. Tk

ourpase of [tars nmendment Is Fo ena6[e Ure City

j CASE NO. 1-12-CV-22592

SEPARATE STATF.MEtd'I OF UNDISPI~TED FACTS
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Moving Party~s Uudisppted 1VYaie~al+OpposiggPaHy's Respodse and

Facts anil Suppoexili~~$vitlenee .. Supporting Evidence

up to your City Council They hive a Cmuiczl to take [egnl steps to provide survivor

staff to assist [hem including a very berieJits for your podicemei~'s and fremen's

capable City Attorney." amities. San lose Policemen and Firemen do not

ave Social Security or any other survivor
x~iefits of any kind. Almost all other cities

Supportive Rvitlence: rovide soxvivor benefits.

• R.~N, Exl~. F (Ballot Pamphlet SURVIVOR 13ENEPITS ARE PROHIDITED AT
for Charter Amendment — RESENT 1N THP, CITY CI3AR'iHR! In order
Proposition A, to be submitted o nllow [he City Council to adopt r•ensonable
to the Electors of the City of urvfvor hetteflts, it is reecessnry to amend the
San Jose ,April 12, 1960, Cety CieaHen In other wm'ds, His amendment
including "Argument in Favox merely unties the hands of your City Council.
oCPxopositio~ A").

O SPECIFIC PLAN IS PROPOSED IN THIS
MENUMF,NT!

One reason is that the City Council should hive
road powers to investigate and decide on matters

'ust like this. A second reason rs ihnt tke
olicemen and fremeri hnve confidence that the

Crty Council lull! enact fair and rensonable
rovisior~s."

(Emphasis added.)

Supportin¢ Evidence:

• Ciry's RJN, Exli. F (Ballot Punphlet foe
Char[ex Amendment— Proposition A, m be
submitted to the F,lectors of the City of San Jose ,

pril 12, I96Q including "Argument in Favor of
10pO51G0Y1 A"J.

27. As adopted by the voters in 1965, the ndisp~ted

San Josh City Charter states at Section owever, Title of Section 1500 reads: "DuTy to
1500: eovide Retirement System."

Except as hereinafter otherwise Sunaortina Evidence:
provided, the Council shall provide, Uy
ordinance or ordinances, for the creation, • RiN, Exh. G (1965 Charter)

establishment and maintenance of a
retirement plan or plans for alt officers
and employees of the City. Such plan or
plans need not be the same for all
ofScers and employees. Subjec! !o othw~
provisio~is of this Article, the Council
may a~ arry !lute, or from lime to tune,
amend or otherwise chare e anv

~( CASE NO. 1-12-0V-22<926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEPENDANTS' MOTION FOR SUMMARY ADNDICATION



"' Moving party's Undisputed Material Opposiug.Party's Response and

Fe¢ts and ~Snppor{ng Evidence Supporting Cridence

rehremen/ plan or ~larrx~ or adopt or — -.

estaG/ish a new ar differen! plan or

plans Jor' alf m~ arry o~cers~ or'
employees."

Supporting ~Vldence:

• R.iN, Exh. G (1965 Cherter)

(emphasis added).

28. As adopted by the voters in 1965, the Disputed as incomplete

San JosB Ciry Charter states at Section +The Title of Sec[ion 1503 is: "Continuance of
1503: xis[itig Relirement Syslenu"

Any and all retirement system or (Emphasis added.)
systems, existing upon adoption of this

Cttarter, fox the reRremcnt of officers or * It reads, iu its entireTy:

employees of the City, adopted under ny and all retirement system or systemsy existing
any law or color of any law, including ~~~~an ndoptian ojtliis Gearter, foe the retirement
but not limited to those retirement f officers oc employees of the CiTy, adopted
systems established by Parts 1, 2 and 4 nder any law or color of any law, including but
of Chapter 9 of Article ll of the San Jose got limited to those reticemem systems established
Municipal Code, are hereby confirmed, y pyrts 1, 2 and A oPChapter 9 of Article II of th
validated and declared legally efCeclive San Jose Municipal Code, are hereby confirmed,
wd shall continue until otherwise validated and declared legally effective and shall
provided by ordinance.... }]owever, on[inue until otherwise provided by ordinance.
subject to other provisions of this The ore oin /'

f g KProvisaons n this Secfiau shall
Article, tUe Council shall at all times peraCe to snppiy such authorization as may be
have the power and right Lo repeal or ecessary to validate any such retirement system
aznend any such retirement system or r systems which could have been supplied in the
systems, and to adopt or establish a naw ;harter of the City of San Jose or by the people of
or diFferen[ plan oc plans for all or any he City at the ttnre ofadop(iori or' amendment of
officers or employces, it being the intent xy e~uch retirement system or svrtems. However,
that the foregoing sections of this Article subject to other provisions of this Article, the
shall provxil over the provisions of [his owwil 56x11 at all timcv have Uie power and right
Section." o repeal or amend may such re[irernei:t system or

ryslerns, and to adopt or estaUlish a new or

ifferent plan or plans for all or airy officers or
SunoortinE Evidence: employees, it being the intent that the foregoing ',

• RJN, Exh. G (1965 Charter). sections of this ARicle shall prevail over the

rovisions of this Section.

(Emphasis added.)

SOppoYlinZ Evidence:

17 CASE NO. I-12CV-225926
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Moving Party's Undisputed Material Opposiug:Pariy's Response and

F~cke ae~d SUppoNipg Evidence- Supporting Evidence
__ _ __

• City's RJN, P.xh. G (1965 Charter)

29. Section 902 of the San Jose CiTy Charter Undisputed
states: "thc wmpensa(ion of all City
appointive off cers and employees,
except as otherwise provide in this
Charier, shall be fixed by the Council."

SunnortinE 1~%vidence:

• RJN, Exh. A.

30. City Charter section 602 states: "The Undisputed (althougk~ this is not the entirety o£

following acts of the Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision oCdiis Charier or by
ordinance.°

Snpom4ine Evidence:

• RJN, Exh.A

3 L City Charter section 1500 states: bjcction: ittelevant; asked and a~isweced

"Except as hereinafrcr otherwise (substance of Section 1500 addressed in previous

provided, the Council shall provide, by acagraph)
ordinance or ordinances, for the oration,
establishment and maintenance of a
retirement plan or plans for all ofScers
and employees of ilie Ciry."

SupportinH Evidence:

• R.iN, Exh. A

32. ~i'he City Council has enacted some Disputed: as is relevant [o AFSMCF's case, the

ordinances implementing Measure B. City Council has only implement the
elimination of the S}tI4R.

Su ortin F.videnea
Sunnortina evidence:

jg CA56 NO. 1-12-CV-225926
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Mn~~ing Party's IInd sputed MateriaP Opposing Party's Response and

Factsand Supporting EviUence Supporting Evidence

• Gurza Decl, Exhs. 54.55 • Gurza llec., Exhs. 54

(Federated, Police and Firc • A~1Lcn Dec., ¶21
Ordinances).

33. Municipal Code §328385(0) provides: Undisputed

"ConU~ibutions for oilier medical benefits ote: this section was added to the Municipal

shall be made by the Cily and the Code around May 20ll

members i~~ the ratio of o~~e-to-one." Su ortin Evidencr.

~• AFSCMF. RTN G

Supnor[ine Evidence:

• RJN, Exh. C.

____—_

34. Municipal Codc §336.575(D) provides: Objection: ~elevtmce and undue prejudice

"Contributions for other benefits Objections [o Evidence 24

provided Qirough the medical benefits
account shall be made by the city and the
members on the ratio of one-ro-one."

Supporting Evidence:

• RJN, Exh. D.

35. In 2007, City staff submitted a Undisputed
memo~dndum to die City Council,
attaching aetuaxial reports, concerning
the QASB standards for Other Yosl-
Emptoyment Ba~cfits.

SuDUOrtinH Evidence:

• Guaa Dec., 1~¶ 35-37, P,xhs. 36,
37, 38.

__
36. Beginning in 2009, the City reached Disputed

agreement with the Sollowmg City
unions fog employees to make annual Wheo MEP and CEO reached an agreement in
contributions, increasing incrementally 2009 with respect to funding of the ARC,
each year, to fund up to 50% of the tlicy did so in part because of the following
unfunded liabilities of retiree healthcare attendant circumstances: a guaranteed salary
costs. increase for the eomaining yearof the

—AssociaGOn of Buildin ~ Meehaoical eontract, a heeltity economy, and the Healthy
19 ~ GCSE NO. I-I2-CV-22592G
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and Electrical Inspectors (ABM~,'p,
--Association of Engineers and
Architects, IFP"CE Local 21 AEA Units
41/42 and 43),
--Association of Maintenance
Supervisory Pei~samiel (AMSP),
--Ciry Association of Management
Personnel (CAMP),
--International Brotherhood of Electrical
Workers, Local No. 332 (IBGW);
--Municipal Employees Federation,
AFSCMB Local 10 t (MEF~
—Confidential Employees Association,
AFSCME Local 101 (CEO);
--International Association of
Firefighters, Local 230;
--San JosB Police Officers Assoeialion.

Sunportine Evidence:

Garza Dac. ¶¶39, Exhs. 21, 39,
40, 41.

The City's agreement with A~;A stated:

The City and Employee Organization
agree to transition from the cuaent
partial pre-funding of retiree medical
and dental healthcare benefits (referzed
to as the "policy method') to prefunding
of the full Annua] Required
Contributimi (ARC) fat the retiree
healthcare plan ("Plan's. Tl~e tra~silion
shall be accomplished by phasing into
fully funding the ARC over a period of
£ve (S) years beginning June 28, 2009.
11ie Plan's initial unfunded repree
healthcare liabiliTy shall be fully
amortized over a thirty yeaz period so
that it shall be paid by June 30, 2039
(closed ainortization).....The City and
Plan members (active employees) shall
con~ibute to funding the ARC in the
ratio currently provided under Section
328.380(C)(1) and (3) of the San JosE
Municipal Code. Specifically,
contributions for retiree medical benefits

Supporting Evidence

financial situation of the City. At the time,
AFSCMF, was unaware of the
approximately 20°/n reduction iv staffing anc
drastic seductions to compensation (reduced
pay, increased health benefit cost, etc.) drat
the City would afrect in the future. The
effect of these cha~~ges made a material
impact on the significance of the 2009
agreement, and resulted in si~ificanlly
greater costs by active employees under the
2009. At the time, AFSCML, was unaware
of the City's future plans to design Measure
Band put i[ to the voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
[he City and, indeed, key provisions have
not bcen abandoned by the parties. It is
APSCME's position that the parties are no
longer operating under the agreement, if
they ever weie.

SupoortinE Evidence:

• Allen I)ecl. 1I17~ nnnnan Decl. 9 7A.

relevance and undue prejudice

> to Evidence 18

City's cited sourced do not support its

~Q CASE NO. I-I2-CV-225926
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Moving ~ariy's 1Jndisputed Material. 'Op~iosing PaYky's Response and

F,aets anal Supporting-Evidence .. Supporting evidence

in the ratio of one-m-one. Contributions
for retiree dental beneSts shall be made
by the City and members in the ratio of
eight-to-three... _The Municipal Code
and/ox applicable plan documents shell
be aniended in accordance with the
above.

Suoaortina Evidence:

• Gurza Dec. ¶ 32 hxh. 4Q AEA,
Section 12.7.

38. The AEA agreement further stated: Objection: relevance and undue prejudice

The payments of the full ARC were to Objections to Hvidence 19
be phased in incrementally but: "[B]y
the end of [he five year phase-iq the
Gity and plan members shall he
conVibuting the full Annual Required
Contribution in the ratio wrrently
provided under Section 328380 (C) (t)
and (3) of the San Jose Municipal
Code."

Suppoi'[ing Evidence:

• Gurza Decl., ¶ 41, Y:xh. 39,
AEA, §12.3.

39. The provisions from [he ALA agreement iJndisputed

on payments towards the full ARC is the
same or substantially sitnilaz to the text

in CiTy agreements wiUi Qie following
unions:

Association of Building, Mechanical
and Elecvical Inspectors (ABMLI),
Association of Engineers and Architects,
IFPTE Local 21 (AEA Units 41/42 and
43), Association oFMaintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), ]nternational Hrothexl~ood of
Electnca( Workers, Loca] No. 332
(IDEW); Municipal Employees'
Federation, AFSCME Local 101 (MEF);
Confi entia] Em ccs Assoc'ati n ___.

~] CASE NO. 1 -I&CV-225926
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;= Mwing PaY}y's Undisp~lYed Material Opposing P~rky's RBSpOfTSe and

FflotsapdSupporCiA~ExiUence Snppo~ingEviUence

Ar SCML~ Local ] 0] (CCO).

Supporting evidence:

• Gurza Dcc, ¶ 43, Exhs. 39, 40,
41.

40. The SJPOA and Firefighters agreements Objectimv relevance and undue prejudice
on payment of the ARC cap the
contxiUution [owacds paying [he full Objutions to Evidence 22, 23
ARC a[ l0% of pensionable pay and
peovide fnr meet and confer a~~d dispute
resolution procedures f'or amounYS over
that peroentage.

SuppoC[inZ evidence:

• Cmrza Dec., ¶ 44, Lxhs.

21 [Firefighters], ExU.

47 [SJPOA].

..__ --
41. In a Last, Bes[ and Final Offer, Uie City

--
Objection: relevance and undue prejudice

impused upon OEk3 the requirement pbjections to Evidence 2Q 27
that its members make increased

wntributions, incrementally, towards

paying the full ARC.

Sunnor[ine CviUence:

• Garza Dec., ¶43, Exh. 42, 43

22 CASE NO. I-I2-CV-225926
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Issue No. 1-C: Smt lord C/artr/er 81511-A (Supplemental Retiree Benefit Reserve)

'There ai~e triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

Moving Party's Undisputed Mafeiaal ~. OppoSiog Party's Response and

Facts and Supporflng Evidence Supporting E~idene
_.___

42. Sec[io~ I51 I-A ("Supplemental

___

Undisputed
Payments to Retirees") of Measure I3
states:

The Supplemental Retiree Benefit
Reserve ("SRBR") shall be
discontinued, and die assets returned to
fhe appropriate retirement trust fund.
Any supplemental payments to retirees
in addition to the benefits a~thoeized
herein shall not be funded from plan
assets.

Suppor[ina Evidence:

• RJN, Exh. I3.

43. On or azound Aprii 12, 1960, the voters Undisputed
ratified Proposition A, whicv amended

the San Sose Charter to include Section

786.

Suoportina Evidencr.

• R7N, 6~xh L (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving arnendme~t of
Charter of Sa~~ JosB to include
Section 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

0.0.. Former San 7os~ Charter Section 78b Disputed as incomplete (material [erns missing):

stated:

"An}rthing in Section 7Ra of the Charter

~.....~ 

_
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N acts aka support ns~~iuencg

m fhe wnt~ary notwithstanding, the
Council in its discretion may at any
time, or from time m time, by ordinance,
amend or otherwise change tUe
retirement plan established by said
Section 78a or any retirement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or ditf~e~c~t play of plans for
eligible members of the police or Sre
department of the City of San Josh ° ...
"all as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem groper;..."

Sunoortine Evidence:

• RJN, Exh. ft (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Sose to include
Section 786 ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

45. 1'he ballot argument in Favor of
Proposition A stated:

"THIS AMENDMENT' GIVES
DISCRF,.TIONARY POWERS 7'O THII
CITY COUNCIL! IL is good
government to a71ow the City Council io

-'Opposing Party's Response antl
Supporting Evidence

"Anything in Scctimi 78a of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, a~ from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retireme~~t plan or

plans established pw~suant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
Jose, Cor [he purpose of providing benefits
for members oCany such plan or plans iii
excess of those benefits authorized or
required by the provisions of said Section
89a" ... "all as the Council may deem
proper and subject to such conditions.
restrictions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, [hat

Q) 7'he Council shall not decrees¢ any of said
benefits below those which Section 78a
makes mandatory, nor otlierwise deprive
any member of any such plan o1'any rights
to which he would be entitled wider Section
78a....,,

(Emphasis added.)

Sunuortin2 ~~~dence:

• City's R.IN, Lxh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly January 1 A, 1961, approving
amendment oTCharter of San Jose to
include Section 7R6 ("Discretionary Powers
of Council Respecting Rctiren~ent") of
Articic X).

Disputed as incomplete (maYeriul terms missing).
The ballot argument in favor oFPmpositioo
A also says:

"YOUR POLICE AN FIREMEN NEED
PROPOSITION A! Proposition A was placed on
[he ballot by the CiN Council al the request of the

ZG CASP. NO. I-72-CV-225926
SEPARATE S7 ATEMENT OF UNDISPUTED FACTS

M SUPPORT OF DEFENDANTS' MOTION POR SUMMARY ADJUDICATION



Moving Parry's Undisputed Materiel Opposing Party's ftes~oose and

Faeta aipd Suppor#ing Evidence . Su~jtorting ~denee

be responsible for investigating nembei~s of your police and fire depar[n~enls.~Tlre
problems and deciding how to solve wpose of Aris umesdn~en[ is to ennL/e the City
them. [¶J '17i1S AMPNDMENT IS Cowicil to take [egn! steps to provide survivor
SIMPLE! Leave all the technical details Genefitsfor•yourpolicemea's nnAfiremer~'s
up toyour City Council. They have a aa:tlies. San Jose Policemen and Firemen do not
staff to assist [hem indudin~ a very have Social Security or airy other survivor
capable City Attorney." benefits of any kind. Almost all otl~cr cities

rovide so~vivor benefits.

Suonortin2 Evidence:
SURVNOR BENEFIIS ARB PROHIBITtiD AT
RESENT IN THF, CITY CHARTER! In orAer

RJN, Exh. F (Ballot Pampl~le[ o rzl[ow 4ee City Council to adopt rensonable
for ChaRer Amendment — urvivor benefits, it is necessnry tr~ arnexd tpe
Proposition A, to be submitted CIty G:rtrter. In other words, [I~is amendment
to the Electors of the City of neceJy unties the bands of your CiTy Council.
San Jose , Apxil 12, 1960,

O SPECIFIC PLAN 1S PROPOSED IN THISincluding "Argument in Favor
MENDMENT!

of Proposition A").
One reason is that the City Council should have
broad powers to investigate and decide on matters
'ust like this. A second reason is [hat 16e
oHcemm~ attd firemen have cnnfedettce (hat the

LYry Council will enact fair and reasonable
rovisions."

(Emphasis added.)

Supportive Evidence:

CiTy's RSN, Exh. F (Ballot Pamphlet £or
Charter Amendment — Proposition A, to be
ubmitted to the Electors of the City of San Jos€,
April 72, 1960, including "Argument in Favor of
Pro osition A").

46. As adopted by the voters in 1965, the ndisputed;
San JosB Ciry Charter states at Seciion joµevec, Title of Section 1500 reads: "Duty [o
7500: rovide Retirement System."
tixcept as hereinafrer otherwise Supportive Evidence:
provided, the Council shall provide, by
ordinance m' ordinances, for [he creation, • RJN, Exh. G (1965 Chu[er)

establishment and maintenance of a
retixeineo[ plan or plans for all officers
and employees of the City. Such plan or
plans need not be the same for al]
officers and employees. Subject to other
provisiotts ofthis Article, the Council

25 CASF. NO, I-12-CV-225926

SEPARATE STATEMENT OF UNDISPUTED PACTS
IN SUPPORT OF DEPENDANTS' MOTION FOR SUMMARY ADJUDICATION



t

3

4

S

6

7

A

9

l0

71

12

13

14

IS

16

17

IS

19

20

21

22

23

24

25

26

27

28

Moving Party's Undisputed Material. - Opposites Party's Respoi~ae and

Fx¢ts ana Supporting Evidence Su~po~tirvg Evidenge

mal' at aYty lirrte. or f'a1n ti~Ne !a lime,

amend or otherwise change any
retirement plan or plans ar adopt or
eslahlish n new or different plan ar
pturrsfor a[[ m~ airy oJfcers' a'
employees. "

Suppur[in2 Evidence:

RJN, Exh. G Q 965 Charter) -
(emphasisadded).

47. As adopted by the voters in 1965, Uic Disputed as incomplete

Sao .ios€ City Charter states at Section *The Title of Section 1503 is: "Corrtirenance of
1503: xisting Retirement Systen+s"

Any and all retirement system or (Emphasis added.)
systems, existing upon adoption of this
Charier, foe the retirement of officers or "` It reads, in its entixeTy:

employees of 8~e City, adopted under ny qnd aII retiremen! system or systems, eeis(ing
any ]aw o~ color of any law, including upon ndoption of tins Cl~arler, for the retirement
bul not limited to those ~eticement C officers or employees of the City, adopted
systems established by Pars 1, 2 and 4 der any law or color of any law, including but
of Chapter 9 of Article 17 of the San Jose of limited m those retirement systems established
Municipal Code, are heeeby confirmed, y parts 1, 2 and 4 of Chapter 9 of Article ]I of th
validated and deeLaced legal]y effective San Jose Municipal Code, are hereby confirmed,
and shall contiime until otherwise alidated and declared legally effective and shall
provided by ordinance.... However, ~onti~ue until otherwise provided by ordinance.
subject to other provisions of [his The foregoing provisions ofUeis SecBon shall
Article, the Council shall a[ all times Aerate to supply such authorization as may he
have [he power and right to repeal of ecessary to validate aoy such retirement system
amend any such retirement system or r systems which could have been supplied in the
sys[oms, az~d to adopt or establish a uew Charter of the City of San Jose or by the people o
or different plan or plans foe all or any he City n! fhe time ojadoptinn or amendmen( of
officers or employees, it being the i~~tenl ny such redremerrt .rys(em or'systems. However.
that the foregoing sectiotis of this Article subject to other provisions of this Article, the
shall prevail over the provisions of this Council shall at all times 4iave the power and right
Section." o repeal or amend nuy such retiremes[ system nr

ystems, and to adopt or establish a new or
different plan or plans for a0 or any officers or

Supportive Evidence: n~p~oyees, it being the intent [hat the foregoing

RJN, Exh. G (1965 Charter). sections of this Article shall prevail over Ore

rovisions of this Section.

2( CA56 N0. 1-12-CV-22S926i_ . - .___
SEPARATE STATEMENT OF UNDISPUTED FACTS

IN SUPPOR'(Of DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION



1

2

3

a

5

6

7

8

9

10

11

72

13

14

15

16

17

18

19

20

~~

22

23

24

25

26

27

28

- -
;- MovingParlly's Undisputed Material Opposing Party's Etespon§e and

Fecfs and S~ppArHng Evidence Su~pgrttpg.Evitlencie

(Emphasis added.)

Sunnortinc P:vidence:

• City's R.IN, Exh. G (7965 Charter)

48. Section 902 o£the San Josc City Charter Undisputed
slates: "the compensation of all City _
appoi~~tive officers and employees,
except as otherwise provide in this
Chazter, shall be faced by the Council"

Suoportine Evidence:

• RJN, Exh. A

49. Ciry Charter section 602 states: "Ihe Undisputed (although this is not the entirety of

following acts of the Comicil shall be by Section 602)
ordinance: (a) Those acts irequired by
specific provision of tlus Charter or by
ordinance.'°

9uppurting Evidence:

RJN, Exh. A

50. City Charter section 1500 states Objection: irrelevant; asked and answered
"Except as hereinafter otlie~wise (substance of SecCion 1500 addressed in
provided, the Cow~cil shall provide, 0y previous pacagrapli)
ordinance or ordinances, fm'the creatioq
establishment and mainteoaoce of a
retirement plan or plans for al] officers
and employees of the City."

Supnortine Evidence:

• RJN, Exh. A

51. The City Council has e~~acted some Disputed: as is relevant to AI'SMCLls case, the
ordinances implementing Measure I3. City Council has only enacted the

elimination of tl~e SRBR.

Su000rtina Evidence:
Sunoortine Evidence:

Garza Decl, Exhs. 54, 55
• Gm~za Dec., Exhs. 54
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Moving PaYiy's Undisputed Material Apposing Party's Response aqd

Facta an?7 SuppartingtEvitlence ~. &upput'ting Evidence
--

(Pedeiated, Police and Fire ~ Allen Dec., ¶21
Ordmanccs).

52. For the Federated Retirement System,

_. _

Disputed as incomplete

the Municipal Code provided in Section
3.25340(E): "Upon the reyuest of the
city council or on its own motion, the Full text:

boazd may make recommendations to
the city council regazdin~ dishibution, if

any, of the supplemental retiree benefit "Upon the request of the city wuncil or on its

reserve" to retirees and [heir survivors. own motioq the board may make

Further, "[t]he city council, after recommendations to the city wuncil

consideration of the recommendation of regarding [lie distribution, if any, oPthe

the board, shall determine the supplemental retiree benefit reserve to

distribution, if any, of the supplemental retired me~nUexs, survivors of members, and

benefit reserve to said persons." survivors of retired mm~tbers. 'Che ciTy

council, aRer consideration of the
recommendation of the board, shall

Suna~r[in¢ Evidence: determine the distribution, if any, of the
supplemental benefit reserve to said

• RJN, Exh. C.
persons

(Emphasis added)

SupportinE Evidence:

• CiTy's RJN, Exh. C.

53. Beginning in 2010, City Council Disputed: cited sources only demonstrate
resolutions suspended distribution of suspended distributions iii 5scal years 2010-SRBR funds from the Federated
retirement plan for the fiscal years 2010- 2011 (City RJN, Exh. L) and 2012-2013

2011, 2011-2012, and 2012-2013. (City R1N, L'xh. M)

SupportinE Evi(lenLe:

• R7N., F.xhs. L, M, N

54. Por the Police and Pixe Retirement pbjecflon: irrelevant and unduly prejudicial
System, Municipal Code §3.36.580(ll)(5)
stated: "Upon the approval of the Objections to evidence 24
methodology by the City Council, the
Board shell make distributions in
accordance with such methodology"
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Moving PsrAy's UndispoteEl Material t?pp6sipg Party's Response and

Facts afid Supporting Evidence - Supporting Evidence_

Su000rting Evidence:

• RJN., Exh. U.

55. In 2002. the CiTy Council adopted Objection: iccelevant and unduly prejudicial
Resolution No. 70822, which approved
"The Methodology Cor the Distribution of Objcclions to evidence 25
Moneys In the Supplemental Retiroe
Benefit Reserve Of'Ihe Police a~~d Fire
Department Retirement Pmid."

Supnortin2 Evidence:

RJN., ~;xh. N.

56. Beginning in 201 Q the City Council Objection: irreleva~rt and unduly prejudicial
amended the Municipal Code for the
Police and Fire rcticemenl plan to provide bjectio~s to evidence 24
that "there shall be no distribution during
calendar yeazs 2010, 2011, 2012 or
during calendar year 2013 ..."
(Municipal Code section 336.580(D)(2)

Su000rtine Evidence:

• RJN., Exh. D.

57. In 1986 when the City Council odispuLed as to Federated City Employees'

authorized the Federated SRBR, and in etirement System

2001, when the City Council au[hocized

the Police and Fire SRBR, the actuaries
reported that the City's two pension
retirement funds were fully funded.

Supportive Evidence: -

• I2JN, Exh. O (November 22,
1985 Letter from Coates,
Herfurth &England, to Edward

F. OveROn, Retirement and
Benefits Administrator, re:
SB(50 Study]; Gurza Dec.,
Exh 59 [Actuarial Valuation
Report, City oP San Jose Police

and Firc Department Retirement _._
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Moving Party's Undisputed Material' Opposing Party's Response and
Taets ald Sup~urting Evidence 

_
Supporting Evidence

--Pla~~, as of June 30, 2012, at p
. --

5 (showing plan over8mded at
714.8"/o as of June 30, 2001]

58. In 2010, 2011, and 2012, the actuaries ndisputed as to Federated City Employees'
~cported that tk~e Citys two pension Retiicment System
funds had unfunded pension liabilities.

Supoortin¢ Evidence:

Uurza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees ReGremen[ System at
p. 6, Police and Pire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. l0 20ll, and 20]2, tl~e actuaries reported ndisputed as to Federated City Employees'
that the City's two pension funds had Retirement System
"excess earnings" for the yeaz —as
defined in [he Municipal Code —to fund
the SRHR.

Supportine Evidence:

Gurza Dec., Exhs. 44, 45, 46, 47,
4R.
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2. Unconstitutional TflldnE Of Private Property, Califa~nia Cons[ifufion Article

19. Section 9

APSCME ~liird cause of action

Issue 2A: Sarr .Iose Charter S150GA (Eroolovee Additional tension Con[ributious)

There ue triable issues o£material facts. "I7ierefore. Uefeodants are nol entitled to

summary adjudication as a matter of law.

1. Secfion 1506-A ("C~rent Employees") Undisputed
of Measure B states:

(a) "Current Employees" means employees
of the City of San Jose as of [he
effective date of this Act and wlio axe
not covered under the Tier2 Plan
(Section 8).

(b) Uiiless Il~ey voLu~~tarily opt in to the
Voluntazy Election Program ("VBP,°
described herein), Current Employees
shall have their compensation adjusted
though additional retirement
contributions in increments of 4% of
pensionable pey per yeas} up W a
maximum of 16%, but not more than
50% of [hc costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabililies that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees' normal pension
contributions and wntributions towards
reliiee healthcare benefits.

(c) The starting date for a~ emptoyea's
compensation adjushnent under this
Section shall be June 23, 2073,
regardless of whether the VEP has been
implemented. If the VEP leas not been
implemented or airy reason, the
compensation adjustments shall apply to
all CLrrent Y,mployees.

(d) Tlie compensaTion adjustment through
additional employee contributio~~s foe

3~ CASE NO. I-I&CV-225926
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Moving Yarty's,~Jndisvuted MatcYial' :.Opposing Party's Response and
Faits and Suppnrfity~ Evidence 8ujxporting Evideoee

Cm-rem Emyloyees shall be calculated
separately for employees in the Police
and Pire Department Retirement Plan
and employees in the Federated City
Employees' Retirement System.

(e) The compensation adjustment shad be
trcafed in the same manner as any othor.
employee wuhibutio~s. Accordingly,
the voters intend these additional
payments to he made on a pre-tax basis
through payroll deductions pursucu~t to
applicable Internal Revemie Code
Sections. The additional contributions
sha11 be subject to withdrawal, return
and redeposil in the same manner as any
other employee contributions.

Su000rtine Evidence:

• Defe~idanYs Request for
Judicial Notice ("R.~N"), L^,xh.
B, PP. 4S ("Measure B").

2. On or arow~d April 12, 1960, the voters Undisputed
ratified Propositio~~ A, which amended
[he San 7os€ Charter to include Section
786.

Suppor[inQ Evidence:

• K,IN, Pxh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, ]961,
approving amendment of
Char[ec of San Jos€ to include
Section 786 ("lliscretionary
Powers o£Council Respecting
RetiremenP') of Article X).

32 CASe NO. I-I2LV-225926
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~ Movin Par s Undis iuted Material O osio P9 s Res once and -¢ 13'' 1 PP. 6 ?'tJ'' -. P
2 FaoRs anti S~ippoCf~ng C'vidence Suppnnting Evidcrtcc

3 III 3. Former San JosE Charter Section 78b
stated:

4 "Angthing in Section 78a of the Charter
5 to the eontrazy no[wi[hstandiog, the

Council in its discretion may at any
6 tinne, or from time ro time, by rndi~~aoce,

amend or otherwise change the
~ retirement plan established 6y said
8 Section 78a or any relireincnt plan or

plans established pursua~~t to said

9 Scetion 78a, or adopt or established a
newor different plan or plans for

14 eligible members of the police or five
depaztment of the City of San Jose " ...

~ ~ "all as the Council may deem proper and
12 subject to such conditions, restrictions,

limitations, terms and other provisions

13 zs the Council may deem proper;..."

14
Sunnortin¢ Evidence:

15
• RJN, Exh. E (Caliioenia

16 Assembly Concm~re~~t
Resolution No. 17, adopted in

~~ Assembly January 18,1961,
~ 8 approving amendment of

- Chaner of San Sose to include

19 Section 786 ("Discrctio~~ary
Powers of Council Respecting

20 Retirement") of Article X).

Disputed as incomplete (material teems Missing):

"An}rthing iu Section 78a of Uie Charter to
the contrary notwithstanding, the Council in

its discretion may at any time, or from time

to time, by a'dinance,~ame~d or otherwise
change the retirement plan established by
said Seclion 78a or any retiremcn[ plan or
plans established pursuant to said Section
78a, m adopt or establish a new or different

plan or plans for eligible members- of the
police oc fire department of the City of San

Josh, for the purpose of providing benefits
for members of any such plan or plans in
excess of8iose benefits authoeized or
required by the provisions of said Section
ft9a" . _ "all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as the Counci] may deem proper;
provided, however, that:

(1) The Co~nci] sh~l[ cot decrease any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any iriember of any such plan of any rights
to which he would he entitled under Scetion
78a...."

(8mphasis added.)

2~~~~ ~ Sunnortine F,vidence:

22 •City's R7N, Exh. E (California Assembly
Concunrent Resolution No. 17, adopted in

23 Assembly 7anuary 18, 1961, approving
amendment of Charter of San .lose to

Z4 include Section 78b ("Disceetionary Powers
25 of Council Respecting Retirement') of

Article X).

26 4. The ballot argument in favor of
2~ Proposition A staled:

"TI3IS AMENDMF'.NT GIVES
28

rated as inwmplete (material terms missing).

ballot argument ui favor of Proposition A ale
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-- Moving Yarty'9 Utldieputed Material "Oppositag Party's dtespduse and

Facts ai~H Supporting Evidence ' . Svpp9rting Evidc~oe

llISCRCTIONARY POWERS TO THE ,yULR POLICF, i1N FIRGMHN NEED
CITY COUNCIL! [t is good PROPOSITION A! Proposition A was placed on
government [o allow the City Council to he ballot by [Ue City Counci(a[ [he request of the
be responsible for investigating Members of your police and fire departments. T/re
problems and deciding how [o solve ~i~~ pose oflGis rzme~:dment is to eunble the City
them. [¶] THIS AMENDMF_NT IS Council to take legal steps to provide survivor
SIMPLE! Leave all the tuhnical details benefe~sforymir polzcemen's nndfiremen's
up [o your City Cow~cil. 7~hey have a gy~~F~es. San 7use Policemen and Firemen do not
staff [o assist them including a very gave Social Security or any other survivor
capable City Attorney." enefits of any kind. Almost all other cities

rovide survivor benefits.

S0000rtine Evidencr. SURVIVOR BENEFITS ARE PROHIBITED AT

• RJN, Exh. P (Ballot Pamphlet
RESEN"f 1N 7'HE CITY CHARTER! In order

for Charter Amendmont—
o allow the City Council to adopt reasonnb[e

Proposition A, to he submitted
urvivor benefits, i[ is necessary to amend Nee

to the Electors of [he City of
City Charter. In other words, this amendment

San JosB ,April 12, 1960,
meeely unties the hands of your City Council.

including "Argument in Favor NO SPECIFIC PLAN IS PROPOSED IN THIS

of Proposition A"). MENDMENT!

One reason is that the City Council should have
broad powers [o imes[igale and decide on ma[texs
~ust like this A secorul reason is 1hn[ Uie
olicemen audJZremen hnve eonfirdenre that the

City Comecil wi!l enactfnir and reasonrs6[e
rovisior~s.'

(Gmpliasis added.)

S~oPOrtine Evidence:

• City's RJN, Exh. F (Ballot Pamphlet foe
Charter Ame~dmen[— Proposition A, to be
submitted to the Electors of the City of San Jose ,

pril 12, 1960, including "Argument in Pavor of
xoposition A").

5. As adopted by the w[ers in 1965, the Undisputed;
San Josh City Charter states at Section However, Title of Section 1500 scads: °Duty to
1500: rovidc Retirement System."
Except as hereinaflee otherwise Suunor[ini~ Evidence-
provided,the Council shall provide, by
ordinance or ordinances, for the c~'eation, • ~, ExU. G (1965 Charter)

establishment and maintenance of a
retirement plan or plans for all of5cers
and employees of the City. Such plan or

gq CnSE N0.7-12CV-225926
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Moving Party's Undisputed Material Opposing Party's Response and
H'~ets and 6uppoMitlg Evidence -- SuppoXti[ig ~videoce

plans need nol be Ihesame for all
officers and employees. Subject ro other
prarisions ojthis Article, the Council
may al nny time, or frnnv lime m [inve,
amend or otherwise change auy
retiremen[ plan m' plans or adopt or
establi.rJv u new or differer~l plan or
plans for all or any officert~ or

ernployeee~."

Suonortine Evidence:

• RJN, Exh. G (1965 Charter)

(emphasis added).

6. As adopted by the voters in 1965, the isputed as incomplete

San Jos€ City Charier states at Section
*The Title of Section 1503 is: "Contintmnce of

1503:
~ eisWr~g Retirement Systems"

Any and all retirement system or
(Emphasis added)

systems, exispng upon adoption of this
Charter, for the retirement of officers or " It reads, in its entirety:
employees of the City, adopted under ny a~~d all retirement systern or systems, existittg
any law or color of any law, including upon adoption of this Garter, for the retirement
but not limited to those retirement f officers or employees of [he Ciry, adapted
systems established by Parts 1, 2 and 4 nder any law or color of airy law, including but
of Chapter 9 o1'Ardcle II of the San Jose of limited to those retirement systems established
Municipal Code, are hereby confirmed, y parts 1, 2 and A of Chapter 9 of Article II of th
validated and declazed legally effective San Jose Mmtieipal Code, arc ]iereby confirmed,
and shall continue until otherwise ,a~]dated and declared legally effective aid shell
provided by ordinance.... However, ontinue with o[hexwise provided by ordinance.
subject to other provisions of this The foregoing provisions of this Section shall
Article, tlae Council shall at all times operate to supply such authorization as may be
have the power' and right m repeal or ecessaiy to v2lidaCe any such retirement system
amend uny such re[iremerV system or r systems which could have been supplied in the
.rystems, and !v adop( m~ eslublzsle a neror Charter of the CiTy of Szn Jose or by the people o
nr dijferen[ plan or plans for oll or any he CiTy a! the time oJadaption or' amendment of
offerers m~ employees, it being (he i~atewt ny sada re(iremerrl system or systems. FIowever,
that the foregoing sections oJ~his drfiele Gubjeet to other provisions of this Article, the
shall prevail over the provisiars of thix Councii shall at all times have the power and right
SeGion." o cepeaL o~ amend nny such retirement system or

ystems, and to adopt or establish a new or
ifferen[ plan or plans fm' all or any officers or

Su000r[iue Guidance: m loyees, it barn the intent that the foregom

35 CASE NO. I-I2-CV425926
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Moving Pa~Lyts iJndisputed Material Opposing Parry's Response and
F`acte ~qd Supporting Evidence ~ 9upput~6ng Evidence ~ . .

• RIN, Exh. G (1965 Charter) sections of this Article shall prevail over the

(emphasis added). rovisions of this Sution.

(Emphasis added)

Sunnmtinp Evidence:

• Ciry's RJN, Exh. G Q 965 Chapter)

7. Section 902 of the San Jose City Charter Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provided iu tUis
Charter, shall be fixed by the Council."

Supoortine Evidence:

• RJN, Exti. A.

8. Ciry Charter section 602 states: "The Undisputed (although this is not the entirety of
following acts of the Council shall be by section 602)
ordinance: (u) Those acts required by
speci5c provision of [his Charter or by
ordinance."

Sunnortine Evidence:

• RJN, Exh. A

9. City Charter section 1500 states: bjection: irrelevant; asked and answered
"Except as hereinaRer otherwise (substance of Section 1500 addressed in peevious
provided, tUe Council shall provide, by awgraph)
ordinance ox ordinances, for the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

Sunaortina Evidence:

RJN, HxL. A

10. ]"he City Counci(hne enacted some Disputed: as is relevant to AFSMCE's case, [be
ordinances implementing Measure B. City Council only amended the Municipal Code

by way of oedinance to remove the SRBR.

36 CASC NO. 1-12-CV-225926
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`. Moving Party's Undisputed Material
~,.

-- Opposing Earty'a Resgonse and
Facts allU 9upporiing Evicienee Sv~ppttjng Evidence

Sunoortine Evidence: Sunportine Evidence:

• Gurza Decl, Exhs. S4, 55 • Uurza Dec_ Exhs. 54
(Federated, Police and Fire ~ peen Dec., ¶21
Oitiinances).

l I. In 2010, a Coalition of City wiions
made a proposal m the City which

pbjcetion: mlevance and undue prejudice

s~~~~ Objecrions to Evidence 2-5

5.12. Additional Retirement dditional Su ortin Evidence:
Contribution. • Apen llec., ¶15

Effective Tune 27.2G 10 through
June 28, 2011, all employees
will make additional retirement
contributions in an amount
equivalent ro 10% of total
compensation effective June 27,
2010. The amounts so
contributed wi0 be applied to
subsidize and thus reduce the
prior service contributions that
the CiTy would otherwise be
required to mutce. The pasties
specifically miderstand that [his
agreement ~teither alters nor
conflicts with [hc City Charier
Section 1505(c) because u~de~
this agreement, employees will
be subsidising the City's
Section I505(c) required
contribution.

Supnor[ing lividence:

• Guaa Dec.,{¶ 16-19, Fxh. 2.

12. Other union proposals, Objection: celevanee and undue prejudice
including proposals by
the SJPOA and ]AFF, Objections to Evidence 2-5

also proposed that dditional Su ortin Evidence:
employees would pay

• Allen llec., ¶15
additional pension
contribupons [o defray

37 CASE NO. l-12-CV-225926
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Movigg Palrty's Undisputed Material .Opposing Party's Respuuse and

pe~~sion plan unfunded
pension liabilities.

Sunnortine Evidence:

Gwza Dec.,¶17, 18, Exhs. 3-(.

13. For the period 2010.2011, the following
Objection: relevance and undue prejudice

six unions agcecd that their members
would pay additional ongoing and one • Objections to Evidence 1 ], l2
time employee pension contributions, Additional Su or[in evidence:
and accept wage reductions, mtaling
approximately 10%during fiscal year •Allen Dec., ¶15

2010-201 I to be used to defray pension
plan unfunded liabilities (except the
POA agreed only to a 525°/a. one time
addidonat pension contribution):

Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• Interna[ionul Brotl~ediood of
Electrical Workers, Local 332
(IBEW)

• I~temational Union of Operating
Engineers, Local Na 3 (representing
plaintifTs in the Harris case)

• San Jose Police Officers Association
(plaintiff in the SJPOA case).

Su000rtin¢ Evidencr.

• Gurzu Dec.,¶¶ 6, 24, Exhs. 11,
15, 17, 23, 25, 29.

14. For the period 2010-20ll, the following
Objection: releve~ce nod undue prejudice

wrions either agrced [o a wage reduction

3g CASE NO. I-I2-CV-225926
SEPARATE STATEMENT OF UNDISPU"I'ED FACTS

1N SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY AUJUDICA'1'ION
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Moving Yarty's Ondispnted Material Opposing Y3rty's Response and

Facts a~1d Suppor3igg Evidence -; .. < - - Sujlpo~Ck#ng Eridenae

or the City imposed a wage reduction: ~ Objeclions to Rvidcnce 17, 13

--Association of Building. Mechagical Additional Su or[in Evidence:

and Electric Inspectors (ABMEI) •Allen Dec., ¶l5
--Association of Legal Profcssioi~als
(ALP).
--Executive Management and
Professional Employees (Unit 99), and
otlier unceprescnted employees.

Suoportine F,vidence:

• Gurza Dec.,¶25, Exhs. 9, 13,
32, 33.

15. The 2010-2011 Agreement MOA bjection: relevance and undue prejudice
between the City and AL'A, states at
Section 10.1.1: • Objections to Evidence 11, 74

On-Going AddiUOnal Retirement
Contributions. Effective June 27, 2010,
all employees wlio are members of the
Federated City Employees' Retirement
System will make additional retireme~[
contributions in the amount oC 730°/ of
pensionable compensation, and the
amounts so contrib~Ted will be applied
ro seduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement coim~ibution would
be in addition to the employae retirement
contributio~i rates that have been
approved by the Federated City
Employees' Retirement System Board.
The intent of this additional retirement
contribution by employees is to reduce
the City's required pension retirement
contribution rate by a wmmensurate
730% of pensionable com}~ensa[ioq as
i0ustrated below ...

g9 CASE NO. I-I2-CV-225926
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Moving PErty's U~diSputed~MateriaL Opposing Party's Response aqd

Fads and,Supporting Evidence Suflporting Evidence

Sunnortin¢ Evidence:

• Qurza Dcc.,¶27, Exh, ] 1.

bjection: relevance and undue prejudice16. The 2010-2071 MOA between tl~c City
and AEA, also agreed to employees
making an additional one time pension Objections to L~vide~mc 1 I, 15
contribution "in the amount of 3.53% of
pensionable compensation, and [he
amounts so contributed will be applied
to reduce llie contributions that the CiTy
would otherwise be required to make
during that time period for the pension
unfunded liabiliTy...." (Section 10.12)

SunUOr[in¢ Evidence:

Gurza Dec.,¶28, Exh, 11.

17. The 2010-2011 MOA between the Ciry Objection: relevance and undue prejudice
and AEA stated in connection with
employees paying additional pension Objutions to Evidence 11, 14
contributions: ""The parties understand -
that in order to implement this
provision, an amendment must he made
to the Federated City Employees'
Re[ireme~t System that requires an
ordinance amending the San Jose
Municipal Code." (Id. a[ Section
]0.1.41)

Suomrtine Evidence:

Gurza Dec.,¶27, Exh, 11

] 8. The City~s 2010-2011 agreements with Objection: relevai~ee and undue prejudice
the following unions stated in
eounection with employees paying Objections to Evidence ll, IS
additional pension conteibutions The
parties understand that in order to
implement this provision, an amendment
must be made to the Federated
Employees' Reti~emeot System that
requires an ordinance amending [he San
Jose Municipal Cedc" ar "The ties _._

qp CASE NO. L12-CV-225926
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` Moving Yarty's Undisputed Material :Opposing Parry's Respuuse end

Facts and Supporting evidence Supporting Evidence
_:.:._

understand that in order to implement
_

this provision, an amendment must be
made to [hc Police and Fire Department
Reilrement Plan that requires an
ordinance amending tUc sa~~ Jose
Municipal Code."

• Association of Engineers and
Po~cltitects (AEA) (plaintiff Mukl~ar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Associatio~~ of Management
Personnel (CAMP)

• International Brotherhood of
Cleetrical Workers, Local 332
(IBEW)

• Intemationai Union of Operating
Engineers, Local No. 3 (representing
plaingffs in the Haais case)

• San JosB Police Officers Association
(plaintiff in the SJPOA case).

SupnortinE Evidence:

Gurza Dec.,¶¶ 6, 28, Exhs. 1 t,
15, 17, 23, 25, 29.

19. In 201 I, the City reached agreements Objection: relevance and undue prejudice

with the following unions foe their . Objections to Evidence 1 t, 16
members to accept an approximate 10%
wage reduction Tor the period 2011-
2012:

Associa4on of la~gineers uid
Architects (AHA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Persouoel (CAMP)

• International Brotherhood of
Electrical Workers. Local 332

41 CASK NO. I-I2-CV-2~592G
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Moving Party's Aad Sputed Material - Opposing Rarty's Response and
Facts a'rvl Supporting Evidence -

--
Supporting ~videuce

QBF.W)

International U~~io~~ of Operali~g
Engineers, Local Nn. i (representing
plaintiffs i~~ the Harris case)

• San Jose Police Ofticers Association
(plaintiff i~~ the SJPOA case).

• lnternatio~al Association of
Firefighters, Local 230;

SupDOrtine Evidence:

Gurza Dec., ¶30, Eshs.
IQ 12, 14, 16, 18,20, 22, 24, 26,
28, 3q 31, 34.

20. In 2011, [he CiTy imposed a Last, Bes[ Undisputed, but for clarification purposes:
and Final Offer on plainfiff APSCME ~ Effcetive Se tember 18, 2011, CEO membersfor an approximate 12%wage reduction

realized aP12.16 % wage reductionfor the period 20l I-2012.
• Effective June 26, 2011, MEP members

Supoortine Evidence: i~alized a 12.01% wage reduction

• Guaa Dec., ¶ 26, Exhs. 20, 28
Suppor[in2 Evidence:

• Gurza Dcc., Bxhs. 20, 28
21. For Federated employees, the Municipal

)ndisputed
Code provides: "Notwithstanding any
other provisions of this Part 6 or of ate: this section was added to ibe Municipal
Chapter 3.44, members of this system Code around June 2010 and became effective July
shall make such additional retirement 201 G
contcibotions as may be required by Su or[in Evidence:
resolution adopted by the city council ox
by executed agreement with a • APSCMIi )tJN, Exh. P

recognized bargaining emit° (Municipal
Lode 328.755)

Snpportin¢ Evidence:

I2JN, L'xh. C, (Municipal Code,
Chapter 3.28).

22. Under the Municipal Code for Police
Ob'eetion: relevance and undue re udice

~ p ~and Fire Play employees.

_—__ .. Objections to Evidence 24
qy CASH NO. 7-72-CV-225926
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Moving Party's Undisputed Material • OpposlAg Party's Response and
Facts xntl Supporpng Evidence ~ ~ Supporting ~videnee

• Police and Fire Plan employees
not subj ec[ [o interest arbitration, "shall
make such additional retimment
contributions as inay be required by
resolutio~~ adopted by the city council or
by executed agrecmenl with a
cuognized bargaining unit." (Municipal
Code 336.1525(A).)

Police and Pire Plan employees
subject to i~nerest arbitration, "shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by executed
agrecmcnt with a recognized bargaining
unit or binding order of arbitration."
(Municipal Code 336.1525(B).)

Su000rtine Evidence:

• RJN, Exh. D, (Municipal Cede,

q3 CASF N0. 1-12-CV-225926
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Issue 2B: San Jose Giarter $1512-A (Emniovee Retiree Healthcare Contributions)

There are triable issues of material fxcL Therefore, Defendants are not entitled to summary

adjudication as a ma[tcr of taw.

Moving'Paft~y°s Undisputed Material ..Opposing party's kespodse and
Faots ajj[I Supportlng ~videnae Supp"or[ipg F,videKNe

23. San JosE Charter Section 1512-A states: Undisputed

"Existing and new employees must Note: Otis section was added by Measure B
contribute a minimum of 50°/ of the cost
of retiree healthcare, including both
normal cost a¢d unfunded liabilities:'

SuoDOrti~E Evidence:

• RJN, Exh. B.

24. On or wound April 12, 196Q the voters Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
786.

Suoportine Evidence:

RJN, Hxh. E (California
Assembly Concurrent
2esolution No. 17, adopted in
Assembly Jxnuazy 18, 1961;
approving amendment oC
Charter of San .ios~ to include
Section 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

2S. dormer San Jose Charter Section 78b Disputed as incomplete (material terms missing):
stated:

"Anything in Section 78a of the Charter "Anything in Section 78a of [he Charter to
to the contrary notwithstanding, the the contrary notwithstanding, the Council in
Coimci] in its discretion may at any its discretion may at any time, or from time

- 
time or from time to time, by ordinance, to time, by ordinance, amend or otherwise

Q4 CASE N0. 1-12-CV-225926
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Moving PSrty's :Undisputed Material

__-

, - Opposing.Party's Response and
Fa4ts apd Supporting Evidence ~:. ~ Supporting Evide4ce

amend or otherwise change the change the rewement plan established by
retirement plan established by said said Scetion 7Ra or any retirement plan or
Section 78a or any retirement plan or plans established pursuant to said Section
plans established pursuazi[ to said 78a, or adopt or establish a new or different
Section 78a, or adopt or established a plan or plans fur eligible members of tl~e
new or di$erenl plan or plans for police or fire depa~iment of the City of San
eligible members of the police or fire Jose, for the purpose of providing bcnefi[s
department of the City of San Jose " _. for members of any such plan or pla~~s itt
"all as the Council may deem proper and eecess ojthose beoefi[s authorized or
subject to such conditions, restrictions, required by the provisions of said S~etion
limitations, terms and othe~~ provisions 89a" ... "all as thc Council may deem
as the Council may deem proper;..." proper and subject to such catditions,

restrictions, limitations, terms and other
provisions as the Council may deem proper,

Suoportine Evidence: provided, however, that:

RJN, Exh. E (California (I) The Council shall not decrease any of said
Assembly Concurrent benefits below those which Section 78a
ResoLupon No. 17, adopted in makes mandatory, nor otherwise deprive
Assembly January 18, 1961, any member of any such plan of any rights
approving amendment of to which he would be entitled under Section
Chaz[cr of San 7os€ to include '7gy,,,,~•
Section 78b ("Discrelionxry
Powers of Council Respec[i~g emphasis added.)

Re[irement~ of Article X).

5unoortine evidence:

• City's RJN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted iv
Assembly January 1 A, 1961, approving
aznendment of Cliar[ce of Sa~~ Sos€ Lo
include Section 786 ("Discretionary Powers
of Council Respecting RetiremenP') of
Article X).

26. 'I~he ballot argument in favor of Disputed as incomplete
Proposition A stated:

"THIS AMENDMhNT GNES The ballot argument in favor of Proposition A
D[SCRPTIONARY PO WEKS TO THE also says:
CITY COUNCIL! tt is good
government to allow the City Council to `YOUR POLICE AN FIREMEN NEED
be responsible for investigating 'ROPOSIT[ON A! Proposition A was placed on
problems and deciding bow [o solve he ballot by the Ciry Council at the request of tl~e
them. ~¶] TH[S AMF.NDMEN'f IS nembers of your police and fire departments. The
SIMPI.L~! Leave all the technical details urpose ojtGis nn~endmen~ls to enable H:e City
u W your City Council. They havea Council to take legal steps to provide survivor

4$ CASE NO. 7-12-CV-225926

SCPARATG S"I'ATEMENT OF UNDISYUTHD FACTS
M SUPPOR9' OF DliPENDANTS' MOTION FOR SUMMARY ADJUUICA770N



I

2

3

4

5

6

7

A

9

10

11

72

13

14

15

16

17

IR

19

20

21

?2

23

24

25

26

27

28

Moving T'arty's Undisputed Material - Opposing party's Response and

Facts anal Supparting:Evidenee -; Snppurling Evidence
___

staff to assist them including a very benefits,(oryour polirerrien's and firemen's

capable City Attorney." anii[~es. San .lose Policemen and Firemen do nod

gave Social Security oe any other survivor

enefits of any kind. Almost all other cities

Su000rtine Evidence: rovide survivor bci~cfits.

RJN, Exh. F (Hallos Parnphlet SURVNOR BENL,TITS ARF PROPIIB[TED AT

for Chatter Amendment — RESEN"f IN THC CITY CHARTERI ba order

Proposition A, to be submitted o nllow [he Cite Courecrl m adopt reasonaAle
to the Electors oCthe City of !survivor beuefiLS, it is rteressnry to amend the
San Jose ,April 12, 1960, i[y Char[er. In other words, this amendment
includuig "Argumeoi in Pavor ierely under the hands of youz City Council.

of Proposition A").
NO SPECIFIC PLAN IS PROPOSED IN THIS

MENDMENT!

One reason is that the City Council should have

road powers to investigate and decide on matters

~ust like this. A second reason is tlaat the

olicemen and firemen l ave ror~fideuce shut the

City Cae~nci( will ennct jnir and repso~eab[e

rovisionx."

(Emphasis added.)

SuppnrPine Gvidencc:

City's RJN, Exh. F (Ballot Pamphlet for

Charter Amendme~rt— Proposition A, [o be

submitted to the Electors of the City of San

Sore ,April 12, 1960, including "Argument

in Favor oC Proposition A").

27. As adopted by the voters in 1965, tl~c Undisputed

San Jose City Charter states ai Section owever, Tille of Section 1500 reads: "Duty to
1500: Provide Retirement System."

Except as hereinafrer otherwise Supportin¢Evidence:
provided, the Counci] shall provide, by

ordinance m' ordinances, for the crealion, • ~~, Fxh. G (1965 Charter)

establishment and maintenance of a

retirement plan or plans for all of5cers

and employees of the City. Such plan or

plays need not be the same for all

officers and employees. Subject to other

provisions ofthis Article, the Council

ruay at any tirne, m~ from time m tirrre, i

arnend or a0eerwise ckange any

retirement lari a- pans or' adopt ur

46 CASE NO. I-I2-CV-225926
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Moving Party's Undisputed Material ~phosing'Earty's Respodsc antl
Facts and Supporting Evidence =: Supporting Evidence

..establish a new m~ diffe~en[ plan or:.~
_

plans for all m~ any ojfirers or
n~nployees."

Supporfin¢ Evidence:

• R.iN, Exh. Ci (1965 Charter)
(emphasis added).

2R. As aAopted by the voters in 1965, [he Disputed as incomplete
San Josh City Charter states at Section

*The Title of Section 1503 is: "Coretinuarece of
1503: - xisling Retirement Systems"
Any and all retirement system or (emphasis added)
systems, existing upon adoption of this
Charier, for the retirement of officers or ° It reads, in its entirety:

employees of the City, adopted under ny and all retirerr:em system or systems, existiwg
any law or color of any law, including upon ndaptio~i of this Charter, fox [he retirement
but not limited to those re[ixeme~t f of5cexs or employees of the City, adopted
systems established by Pans 1, 2 and 4 Eder any law or color of any law, i~cludi~g but
of Chapter 9 of Article II ofthe San Jose got limited to Yhose retirement systems established
Municipal Code, are hereby confirmed, by Pars 1, 2 and 4 of Chapter 9 of Article II of th
validated and declared legally cffcetive San Jose Municipal Code, are hereby confirmed,
and shall continue until otherwise alidated and declared legally effective and shall
provided by ordinance.... However, Cgntinue until otherwise provided by ocdioance.
subject to other provisions of this The foregoing provisions of tleis Section shall
Article, the Council shall at all times peiate to supply such authorization as mey be
have Use power and right to repeal or ~~cssazy to validate any such retirement system
amend any such retirement system oc or systems which could have been supplied in the
systems, and to adopt or establish a new ~hazter of the City of San Josc or by the people o
or different plan or plans Fox all or any ~e City at the lime of adop(ion or amendment of
officers or employees, it being the intent ~, such retirement system or systems. However,
that tUe foregoing sections of this Article subject to other provisions of this Axticte, the
shall prevail over the provisions of tiffs Council shall at sdl times have the power and right
Sec[ion.'~ o repeal or ame~~d any such retirement system or

yste~ns, and to adopt or establish a new or
ifTcrent plan or plans for all or any officers or

Supnortin2 Evidence: employees, it being [he i~rien[ that the foregoing
• RJN, Exh G (7965 Charter). sections of this Article shall prevail over the

rovisim~s of this Section.

(emphasis added)

Suo~ortine Evidencr.

Ciry's RJN, Exh. G (1965 Cliarte~)
q7 CAS6 N0. 1-12-CV-225926
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Faats~ati~8uppot#in~g ~vi~e~ce Supporting E~~denuQ
_.___ (emphasis added).

29. Section 902 of the San Jose City Chartar Li~~disputed
states: "lhe compensation of all City
appoi~ttive officers and employees,
except as otherwise provide in [his
Charter, shall he fixed by the Council

Supnortine Rvidence:

R.iN, Exh. A.

3U. City Charter section 602 states: °Tlie Undisputed (at[hough this is not the end~ety of

following acts of the Council shall be by Section 602)
ordinance: (a) Tllose acts requited by
specific provision of this Charter o~~ by
ordinance."

Sunnortina Evidence:

• RJN, Ems. A

31. City Charter section 1500 states: Objection: 9rrelevant; asked and answered

"Except es hereinafter otherwise (substance of Section 1500 addressed in previous

provided, the Council shall provide, by eragraph)
ordinance or o~'dinances, for the creation.
establishment and maintenance of a
xc[irement plan or plans Yor all officers
and employees of the City."

S~mportine Evidence:

IUN, Exh. A

32. The City Cowicil has enacted some Disputed: as is relevant to AFSCME's case, the

ordinances implementing Measure B. City Council has only amended the
Municipal Code to remove the SRBR.

Su ortin Evidence: S~nPUrtinE Evidence:

¢g CASF,NO. LI2-CV-22s9p6
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-` MoHing PStty's Undisputed Material '~Oppusing P~rq~'s Response and
Facts and Supporting Evidence

~

Su~por6ng Cvidence

• Ciuiza Ded, Exlis. 54, 55 • Gurza Dec., Exhs. 54
(Federated, Policc and Fire

•Allen Dec., X120
Ordina~ices).

33. Municipal Code §328385(C) provides: Undisputed

"Contributions for odicr medical benefits- o[e: this section wns added tp [he Municipal
shall be made by the City and the Code- around May 20] 1
members in the ratio ofone-to-one."

Su ortin Cvidence:

• AFSCME R.IN G
Supom~tine Gvidener.

• RJN, Gxh. C.

34. Municipal Code §336.575(D) provides: bjection: relevance and undue prejudice

"Contributions for other beviefits Objections to Evidence 24
provided I}uough the medical benefits
account shall be made by the city and the
members on [he ratio of one-to-one."

Supporting Evidence:

RTN, Gxh. D.

35. In 2007, City staff submitted a Undisputed
memorandum [o the City Council,
attaching actuarial reports, concerning
the GASI3 standards for Other Post-
~mployment Benefits.

Snppor[in¢ Evidence:

• Gurza Dec., ¶¶ 35-37, Exhs. 36,
37, 38.

36. Beginning in 2069, the City reached
~sputedagreement with the following City

unions for employees to make aivmal Wlieu MEP and CEO reached nee agreement in
contributions, mereasing incrementally 2009 wi8i respect to funding of the ARC,
each yen, to fund up to 50% of the fey did so in pari because of the following
unfunded liabilities of retiree healthcare

attendant circumstances: a guaza~teed salarycosts.
increase for the remaining year of the

--Association of Buitdin ~ Mechanical conhact, a healthy economy, and the Healthy
q9 CASE NO. I-ILCV-225926_ _ __

SGYARATG STATGMFNT OF UNDISPUTED FACTS
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ted Mateiial OPposiog I
EviUence:- Sunni

and Elech~ical Inspectors (ABME[),
--Association oTEngineecs and
Architects, IFPTE Local 2] (AEA Units
41 /42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Pcreonnel (CAMP),
--International Amtherhood of Tlectrical
Workers, Local No. 332 (BENS;
--Municipal Employees' Federation,
AFSCME Local 101 (MEF)
--Confidential Employees Association,
AFSCMF, Local 101 (CEO);
--I~temational Association of
Firefighters, Local 230;
—San Sosc Police Offices Association.

Sunnortine Evidence:

• Gurza Dec. ¶¶39, Exhs. 21, 39,
40, 41.

agreeme-nt wi8i AEA stated:

The City and Employee Organization
agree to transition from the current
partial pre-funding of retiree medical
and dental healthcare benefits (xeferced
W as the "poticy method') to prefundi~g
of the 1UI I Aooual Requited
Contribufion (ARC) for the retieee
healthcare plan ("Plan"). The transition
shalt be accomplished by phasing irto
fully funding the ARC over a period of
flue (5) yeazs beginning June 28, 2009.
"the P7ads i~utial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 3Q 039
(closed amottizatio~). ....The City and
Rlun members (active employees) shall
contribute to funding the ARC in the
ratio currently provided under Section
328380(C)Q) and (3) of the San ,lose
Municipal Code. Specil'ieally,
contributions for retiree medical benefits

tinanmal situation vl the CiTy. At the dine,
AFSCME was unaware of the
approximately 20 % ieduc[ion in staffing anc
drastic reductions to compe~~sation (reduced
pay, increased healtl~ benefit cost, etc.) that
the City would afYect in the future. The
effect of [l~ese changes made a material
impact on [he significa~~ce of the 2009
agreement, and resWted in significantly
greater costs by active employees under the
2009. A[ the time, AFSCME was unaware
of the City's future plans to design Measure
Band put it [o the voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abazidoned by the panies. It is
AI'SCME's position that the parties are no
longer operating under the agreement, if
they ever were.

Supportive Evidence:

• Allen Deci. ¶17; Doonan DecL 4 78.

relevance and undue prejudice

)bjections to Evidence 1 R

Disputed: City's cited sourced do not support its
slate~nent
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Moving~arry's Undisputed Material '= Opposing Party's Response and
Facts aad SupPQrfing Cvidence ~ Svpptixting Eddepae

in the ratio of one-to-one. Contributions
for retiree dental beneG~s shall be made
by the City end members in the patio of
eight-to-three....:I~he Municipal Code
and/or applicable plan docwnents shall
be amended in accordance with [he
above.

Sunoortine evidence:

• Gurza Dec. ¶ 32 Exh. 40, AEA,
Section 12.1.

38. The AEA agreement further stated: Abjection: relevance and undue prejudice

The payments oFthe full ARC were to Objections to Evidence 19
he phased in incrementally but: "[B]y
the end of the five year phase-iq the
City and plan members shall be
w~~[cibuling the full Amival Required
Contribution in the ratio cun~enlly
provided under Seetioo 3.28380 (C) Q )
and (3) of the San Jos€ Municipal
Code."

Supoortin2 Evidence:

Curza Decl., ¶ 41, Exh. 39,
AEA,§123.

39. The provisions from the AEA agreement Undisputed
on payments towards the full ARC is the
same or substantially similar to the text
in CiTy agreements with the following
unions:

Association of Building, Mechanical
and Electrical Inspectoes (ABMEI),
Association of Engineees and fvchitects,
IFY'CE Locat 21 (ALA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMPj, International Brotherhood of
Electrical Workers, Local No. 332
(]BEW); Municipal Employees'
Federalion, AFSCME Locnl I01 (M8(');
Confidential Em to ees Association

5j CASE NO. 1-12-CV-225926
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AFSCME Local 101 (CH:O).

Su~nortin¢ Evidence:

Gurza Dec., ¶ 43, Ex6s. 39, 4Q
41.

40. The SJPOA and Firefighters agreements Objection: relevance and undue prejudice
on payment of the ARC cap the
eonhibution towards paying the full Objections [o Evidence 22, 23
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Supnortine Evidence:

Garza Dec., ¶ 44, Exhs.
21 [Ficefighteis], Exh.
41 [SJPOAJ.

41. In a Last, Best and Final OFPer, [he City Objection: relevance and u¢due prejudice

imposed upon OE#3 the requirement Objections to Evidence 2Q 21
that its members make increased
conirib~tions, incrementelLy, towards
paying the full ARC.

Supporfloe F,videuce:

• Garza Dec., ¶43, Lxh. 42, 43
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Issue 2C: Sari Jose Char[er 61511-A (Supplemental Retiree Benefit Reserve)

There arc triable issues of material fact. 'I~herefore, Defendants are not entitled to summary

adjudication as a matter of law.

1Vloving Party's Undisputed Material x Opposing P.~r[y's Response and

Facts and Supporting Evidence Supporting Evidegce

42. Sectio~1511-A("Supplemental U~disyuted

Payments to Retirccs`~ of Measure 13

states:

The Supplemental Retiree Benefit

Reserve ("SRBR° shall be discontinued,

and the assets remroed to the appropriate

retirement tmst fund. Any supplemental

payments to retirees in addition to the

bene5ts authoeized herein shall not be

funded from plan assets.

SupoortinE ~-vidence:

RJN, Exh. B.

43. On or around April 12, 1960, tt~e voters Undisputed

rati5ed Proposition A, which amended

the San Jose Charter to include Sec[ioi~

78b.

Sllpp0YIi0E EVI(I¢OC¢:

• RJN, F,xh. E (Califomie
Assembly Coneurreot
Resolution No. 17, aAopted in
Assembly Jaouaxy 18, 1961,
approving amendment of
Charter of San JosB to include
Section 7R6 ("Disa~etiooary
Powers of Council Respecting
ReriSe~~enP') of Arliele X).

44. Posner San Jos€ Charter Section 786 Disputed as incomplete (material [aims missing):

stated:

"An}rthing in Section 78a of the Cl~ailer
to the contrazy no[wi[hsta~~ding, the

~•p~~~~~~~, ,n Section 78a of the Charter to i
the contrary notwithstanding, the Council in'~.

53 CAST NO. 1-12-CV-22592(
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Council 9~~ iTS discretion may at any
time, or from time to tune, by ordinance,
amend o~ otherwise change the
retirement plan established by said
Section 78a oc any retirement plan or
plans estabiisiied pursuant to said
Sec[io~ 7Ra, or adopt or established a
new or different plan or pluis Cor
eligible members of the police or Cre
department of Use City of Sxn .lose" ...
°all as the Council may deem proper and
subject to such conditions, cest~ictions,
limitations, terms and othor provisions
as the Council may deem proper;..."

Suoportine Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolulion No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of Sen Jos€ to include
Section 78b ("Discretionazy
Powers of Council Respecting
Retirement') of Article X).

45. ~Ihc ballot argument in favor of
Proposition A stated:

"TI3IS AMENDMENT GI V ES
DISCRETIONARY POWERS TO THP-.
CITY COUNCIL,! It is good
government to allow the City Council to
be responsible for iuves[igati~~g
problems and deciding how to sole
them [¶] THIS AMENDMHNT IS
RIMPi.F.! i.eave all the technical details

ils discretion may aC any time, or ti'om time

to time, by ordinance, unend or otherwise

change the retirement plan established by
said Sectimi 78a or aoy retirement plan ox
plans established pursuant [o said Section

78a, or adopt or establish a new or different

plan nr plans for eligible members of Uie

police or fire department oC the CiTy of San

Jose; for the purpose of providing benefits
for members of any such plan or plans to
eecess of those benefits authorized or
required by [he provisions of said Section
89a° . _ "all as the Cotmcil may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as [he Council may deem proper;
provided, However, that:

(1) The Council sGn/I na[ decrease any of said
benefits below those which Section 78a
makes mandatory, nor adherwise deprive
auy member of any such plan ofanq rights
to which 6e would be entitled under Section

78a....,'

(Emphasis added.)

Supporting Evidence:

• City's RJN, Exh. E (California Assembly
Concurrent Resolution No. ll, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San Jose to
inelode Section 786 ("Discretionary Powers
of Council Respecting RetiremenP') of
Article Xl.

llisputed as incomplete

Tlie ballot azgwne~~t in favor of Proposition A

niso says

`YOUR POLICE AN Fll2F,MEN NEED
'ROPOSITION A! Proposition A was placed on

he ballot by the City Cow~cil at the request of the

nembexs ofyour police and ftre departments. The

mrpose of lhrs nrnendmer~t is to enable the CUy

CASE NO. I-12-CV-225926
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Moving PBrCy's Undisputed 111Aterial ~ a; U~ppsiug Party's R85p0ust AnU
Facts and Supporti~,g Evidence ~ Supporting PVidence

up to your City Council. They have a Cow~cil ro take legal steps to provide survivor
staff to assist them including a very be~eefiis for ym~r policemew's nad firernen's
capable Ciry A[ton~ey.° a~nilies. Sao Jose Policemen and Firemen do not

gave Social Secwity oc en}' other survivor
encfits of any kind. Almost all other cities

SuoporHne Evidence: rovide survivor benefits.

• I2JN, Exh. F (Ballot Pamphlet SURVIVOR BENEFITS ARF. PROHIBITED AT
for Charter Amendment — RESENT IN TI IE CITY CHAR7~ER! bi order
Proposition A, to be submitced o n(lmv the City Coemcil to nAopt reasormble
to the Electors of the City of urvivor beisefits, it is necessary to amend Uie
San JosE ,April 12, 1960, C{ty Granter. in othee words, this amendment
including "Argument in Favor merely unties the hands of your City Council.
of Proposition A").

O SPECIFIC PLAN IS PROPOSED W THIS
MGNDMENT!

ne reason is that the CiTy Council should have
road powers to invesliga[e and decide on mattere

'us[ like ttus. A second reaa~or~ is [hnt fhe
alicen~eu acid firemen have conrdence tHnt the

City Council evil! ennct fair and reasonable
rovisions.°

(Emphasis added.)

Suonortine Evidence:

City's RJN, Exh. C (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the L,lecYOrs of tl~e City of San
Jose , Apri] I2, 1960, including "Argument
in Pavoc of Proposition A").

46. As adopted by the voters in 1965, ttic Undisputed
San Jose City Charter states at Section
]SGO:

Except as hereinaRer otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
estaUlislvnent and maintenance of a
retirement plan or plans foe al] o~ceis
and employees of the CiTy. Such plan or
plans need not be the same for al]
officers and employees. Subject ro other
provisions of this drficle, the Council
retry p[ any trme, or from time to time,
amend or' o(herwise change nn

55 CASE NO. I-I2-CV-22t926

SCPNtA"PE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DHFENDANTS' MOTION FOR SUMMARY ADJUDICATION



1

2

3

4

5

6

7

8

9

]0

I1

12

13

14

]5

16

17

18

19

20

21

22

23

24

25

2C>

27

28
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Facts auto SvpPArting ~vitlence .:~ .Supporting ~wWence

retirernenl plan a~ plans or adapt or
eslublish a new or different plan w~
glans for a(l or any officers or
employees. "

Suonortine Evidence:

• RJN, Exh. G (1965 Charter)
(emphasis added).

47. As adopted by the vo[ecs in 1965, the Disputed as iocomple[e
San 7osd City Charter states at Section

*The Title of Section 1503 is: "Corefireuance of
1503:

xistirg Retirement Systems"
Any and al] retirement system or

(Emphasis added.)
systems, existing upon adoption of this
Charter, for the reUCement of officers m~ * It reads, in its entirety:
employees of [he City, adopted under yiy and aII reliremerit system or syste~us, existing
arty law or color of any law, including upon adoption of Uris Charter, for the retirement
but not limited to those retirement f officers or employees of the City, adapted
systems established by Pxris 1, 2 and 4 nder any Iaw or color of any law, including but
of Chapter 9 of Article II of the San Sose not limited to those retirement systems established
Municiyal Code, are hereby confirmed, Y pyris 1, 2 and 4 of Chapter) of Article II of th
validated and declared legally effeclive San Jose Muuicipal Code, ure hereby confirmed,
and shall continue until otherwise alida[ed and declared legally effective and shall
provided by ordinance.... However, continue moil otherwise provided by ordinance.
subject.to other provisions of [his The foregoing provisions ofd:is Section shall
Article, [he Council shall at al] times perate to supply such authorizalion as may be
have the power and right to repeal or pessary to validate any such retirement system
amend any such retirement system or r systems which could have been supplied in the
systems, and [v adopt or establish a new Charter of the City of San Jose or by the people o
or different plan or plays for all or any be City ut the time of adoption or amendrnent of
officers or employees, it being [lie intent ypy such retirement systern or syster~¢s. However,
that flee foregoing sections of this Actiele subject [a other provisions of this Article, the
shall prevail over the provisions of this (quncil shall at all times have die power and right
Section" to repeal or amend miy such re[iremer~t system or

ys[ems, and to adopt or establish a new or

Supporting Evidence:
ittercnt plan or plans for al] or any officers or
mployees, it being [he intent that the foregoing

RIN, Exh. G Q 965 Charter). sections of this Article shall prevail over [he
rovisions of this Section.

(Emphasis added.)

Sn ortin Evidence:

56 CASE NO. I-I2-CV-225926
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iV~gvjng P&sty's Updispute~ Ma3CYia1 -0pposivg Party's Response and
FacESand Supporting CySdence ,S? - Supp~S'ling evidence

• Ciry's RJN, Exli. G Q 965 Chaster)

48. Scctio~~ 902 of the San Josc City Charter Undisputed
states: "[hc compe~~salion of all City
appointive officers and employees,
except as otherwise provide in this
Charles, shall be fixed by the Conseil.°

Snpoortine Gvidenee:

• R1N, Gxli. A.

49. City Charter sec[io~ 602 states: "The Undisputed (although this is not the entirety of
following acts of the Coauei] shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Charier or by
ocdinancc.°

Suboor[ine evidence:

• RJN, Exlt A

50. City Charter section 1500 states: Objection: irrelev,mt; asked and answered
"Except as liereinaRer otlicrwisc (substance of Section 1500 addressed in
provided, the Coonci] shall provide, by previous pazagraph)
ordinance or ordinances, foe the creation,
establishment and maintenance of a
retirement plan or plans for all officers
and employcu of [he City."

Sunaortina Evidence:

• RJN, Exh. A

51. The City Council has enacted some Disputed: as is relevant to AFSMCE's case, the
ordineiices implementi~~g Measure 6. City Council has only amended [he

Municipal Code [o remove the SRBR

Su000rtina Evidence: Suonorfine Evidence:

• Gurza Decl, Exhs. 54, 55 • Gw'za Dec., Bxhs. 54

(Federated, Police and Fire •Allen Dec., ¶2J
Ordinances).
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52. For the Eede~ated Retirement System, Disputed as incomplete
the Municipal Code provided in Sution
328.340(E): "Upon the request ofthe
city council m~ on its own motioq the Full text:

board may make recommendations m
the city council cegaiding distxibu[ion, if
any, oLihe supplemental retiree benefit °Upon [he request of the city council oe on its

reserve° to retirees and their survivors. own mo[io~~, the board may make

Further, "[t]lie city council, after rceorrmiendations to the city eouocil

consideration of the recommendation of regarding the distribution, if any, of the

the booed, shall determine Bic supplemental retiree benefit reserve to

dishibutioo, iC any, of fAie supplemental retired members, survivors of members, and

benefit reserve to said persons." survivors nfretired members. The city
council, after consideration of the
recommendation of the board, shall

SuppoMiue Evidence: determine the distribution, if any, of the

• KJN, Exh. C.
supplemental benefit reserve to said
persons."

(Emphasis added.)

Supporting F,vidence:

CiTy's RJN, Exli. C.

53. Beginning in 2010, City Council Disputed: cited sourocs only demonstrate
resolutions suspended distribution of

suspended distributions in fiscal yeazs 2070-SRBR funds from [I~e Federated
retirement plan for the fiscal years 2010- 2011 (City RTN, Exh. L) and 2012-2013

20ll, 2011-2012, and 2012-2013. (City RJN, Exh. M)

Supporting Evidence:

• KJN., Exlis. L, M, N

54. For the Police and Fire Retirement Objection: irrelevant and unduly prejudicial
System, Mu~~icipal Code §336.580(D)(5)
stated: "I1pon the approval of the bjectioos to evidence 7A
methodology by the City Council, the
Board shall make distributions in
acwcdauce with such methodology"

Sunnortine Evidence:

• R.IN., Exh. D.
.... 5g -. .....- CASE NO. 1-12-CV-225926
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55. In 2002, [he City Council adopted
Resolution No. 708?2, which approved

Objection: ittelevan[ and unduly prejudicial

"The Methodology for the Distribution of Objections to evidence 25
Moneys in [he Supplemental Retiree
Benefit Reserve Of ?he Police and Fire
Deparnnent Retirement Fund."

Sunnor[ine Evidence:

• RSN., Exh. N.

56. Beginning in 2010, rile City Council
amended the Municipal Code for the

__._ _--

Objection: irrelevant and unduly prejudicial

Police and Fice retirement plan to provide Objections to evidence 24
that "there shall be no distribution during
calendar yeazs 2010, 2011, 2012 or
during calendar year 2013 ..."
(Municipal Code seclio~~ 336.580(Dj(2)

Sunoor6n¢ Evidence:

• R.iN., Exh. D.

57. In 1986 when tUc City Council Undisputed as to Federated City Employees'

authorized the Tederated SRBR and in Retirement System

2001, when the City Council authorized
[he Police and Fire SRBR, the actuaries
reported that the City's two pension
mtirement funds were £uliy fmided.

Su000rtinE Evidence:

RJN, Exh. O [Naven~ber 22,
1985 LeL[er from Coates,
Herfurth & F,ngland, to Pdward
F. Overton, Retirement and
Benefits Administrator, re:
SB650 Study]; Gurza llec.,
Exh 59 [Acmacial Vxluatian
Report, City of San Jos€ Yolice
and Pire Department Retirement
Plan, as of June 3Q 2012, at p.
5 (showing plan overfimded at i
714.8% as of .tune 3Q 2001) '.
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58. In 2010, 2011, and 2012, the acluazies Undisputed as to Pedcrated City Employees'
reported that the City's two pension Retirement System
funds had unfunded pension liabilities.

Suopor[in2 Evidener.

Garza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Pire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2071, and 2012, the actuaries reported Undisputed as m ~edera[ed City Employees'
tUat [he City's two pension funds had Retirement System
"excess earnings" for the yeas — as
defined in the Municipal Code — to fund
the SRBR.

Suoportine Evidence:

• Gurta Dec., Exhs. 44, 45, 46, 47,
48.
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SEPARATE STATEMENTOF UNDISPU"1'HD FACTS

M SUPPOA7' OF DEFENDAN7S' MOTION FOR SUMMARY ADJUDICATION



2

3

4

5

6

7

8

9

]U

17

12

13

14

15

16

17

i8

I9

20

21

22

23

24

25

26

27

zx

3.

AFSCME fouNi cause oi' nction

Issue 3A: San .lose G~nr/er 61506-A (Emn~~Vee Additional Pension Contributions)

There arc triable issues of material facLS. Therefore, Defendants are not entitled ro

suimnaiy adjudication as a matter of law.

1. Section 1506-A ("CurrentEmployees") Undisputed
of Measure B states:

(a) "Curzent Employees" means employees
of ll~e City of San Jose as of the
effective date of this Act and who are
❑ol covered under the Tier 2 Plan
(Section 8).

(b) U~iless they voluntaeily opt in m the
Voluntary Election Program ("VP~P,"
described herein), Current Gmployces
shall have their compensation adjusted
throo~h additional i~etiremeni
co~[ributio~s in increments of 4°/ of
pensionable pay pei year, up Lo a
maximum of 16%, but not more than
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees' normal pension
contributions and contributions towards
iretiree hcaltheace benefits.

(c) The starting date for un employee's
compensation adjustment under this
Section shall be June 23, 207 3,
regardless of whether the VEP has been
implemented. IP[he VEP has not been
implemented oi' any reason, the
compensation adjustme~lls shall apply to

6] _ ,CASE NO. I-I2-CV-2259261
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(d) The compensation adjustment through
additional cmploycc wntriUutions for
Cun'en[ Employees shall be calculated
separately toe employees in the Police
a~~d Fire llepartment Retirement Pian
and employees in [he Federated City
Employees' Retirement System.

(e) The compensation adjustmertt shall he
treated in the same manner as any other
employee contributions. Accordingly,
the w[ers intend these additional
payments to be made on a pre-tax basis
[]cough payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, rctarn
and rcdeposit in the same manner as airy
other e~lployee wntcibntions.

Supoortine Evidence:

• Defendant's Request for
judicial Notice (`R7N"), Exh.
13, pp. 4-5 ("Measure B").

2. On or around April 12, 1960, the voters Undisputed
ratified Proposition A, whicU amended
the San JosB Charter to include Section
78b.

Suonortine Evidence:

RJN, Exh. E (California
Assembly Concurrent
Resolu5on Na 17, adopted in
Assembly January 18,1961,
approving amendment of
Charter of San Josd to include
See6on 786 ("Discretionary
Powers of Com~cil lZespecting
ReticemenP' o£Article X).

(2 CASE NO. I-I2-CV-225926

SEPARATE STATEMENT OF ONDISPUTED FACTS
IN SUPPORT OF DLPENUAN7S' MOTION FOR SUMMARY ADIDIDCATION



I

2

3

4

5

6

7

8

9

10

it

12

l3

14

15

1(

I7

18

]9

20

21

22

23

24

25

26

27

2A
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3. Former San Jose ChaRer Section 78b Disputed as inwmplete (material terms missing).
stated: In relevant part, Oie section read:

"Anything in Section 78a of the Charter "Anything in Section 78a of the Charter to
W the contrary notwithstanding the the conb~ary notwithstanding, the Council in
Council in its discretion n ay at any its discretion may at any time, or from Cime
time, or from time to time, by ordinance, to time, by ordinance, amend or otherwise
amend or otherwise change the change the retirement plan established by
retirement plan established by said said Section 78a or any retirement plan or
Section 78a or any retirement plan or plans established pursuant to said Section
plans established pursuant to said 78a, or adopt or establish a new or different
Section 78a, or adopt or established a plan or plans foe eligible members of the
❑cw or different plan or plans for police or fire depaRment of the City of San
eligible members of the police or fire Jos€, for the purpose of providing benefits
department of the CiCy of San Jose " ... for members of any such plan or plans in
"ali as the Council may deem proper and ezress of those benefits authorized or
subject to such conditions, restrictions, requited by the provisions of said Section
limitations, terms and other provisions 89a° ... "all as the Council may deem
as the Counci] may deem proper;...° .proper and subject to such conditions,

restricrions, limitations, terms and other
provisions as tbe Counci] may deem proper;

Sunnortine Evidence: provided, however, that:

• R.iN, Exh. E (California (7) The Council s/aa[[ not decrease any of said
Assembly Concurrent benefits below [hose which Section 78a
Resolution No. t7, adopted in makes mandatory, nor otherwise deprive
Assembly 7anuzry 18, 1961, any member of any such plan of any rights
approving amendment of to which he would be entitled under Scetio~
Charter of San .lost [o include Aga,,, ~•
Section 786 ("Disoretionary
Powers of Council Respecting emphasis added.)

Retirement') of Article X). Supnor[ine Evidence:

• City's RJN, Exh. E (California Assembly
Concun~ent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amend~nen[ of Charte[ of San Josc to
include Suction 786 ("Discretionary Powers
of Council Respecting RetixemenP') of
Fviicle X).-

4. The ba11oL argwnent in favor of Disputed as incomplete
Proposition A stated:

"THIS AMENDMENT GIVES
'the ballot argument in favor of Proposition A

DISCRETIONARY POWERS TO THG

63 CASli N0. 1-12-CV-225926
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CITY COUNCIL! fl is good also says:
government to allow the City Council to •YOUR POLICE AN FIREMEN NEED
be responsible for investigating ROPOSITION A! Proposition A was placed on
problems and deciding how to solve he ballot by [he City Council at the request of the
them. [¶] THIS AMENDMENT ]S ~emUcrs of your police and fire departments-. THe
SIMPLE! Leave all the technical details urpose of leis amenAnien(is' to enable the City
up to your City Council Thcy have a Codrtci! to lrtke legal steps [o provide survivor
staff [o assist them including a very benefits,(or yw~r po[iceme»'s and fire»serr's
capable City Attorney.° mrellies. San Jose Policemen and Firemen do not

ave Social Security or any other survivor

SupportiuE Evidence:
enefits oCany kind. ALnost all other cities
rovide survivor benefits.

• RJN, ~~i. F (Ballot Pamphlet
gURV IVOR IIENEF[TS ARE PROI~~IBITED AT

for Char[er Amendment —
R~,SENT IN THE CITY CHARTER! In order

Proposition A, to be submitted
o allow 6~e City Cm~ncil to adopt reasonable

[o the Electors of the City of
«rvivor beneftls, it is necessary to amend the

San SosB ,April 12, 1960,
"Argument

Clty Charter. In o[he~ words, this amendment
including in Favor

").
merely unties the hands of your Ciry Council.

of Proposilion A
O SPECIFIC PLAN iS PROPOSED IN THIS
MENDMENT!

One reason is that [he City Council should have
broad powers to investigate and decide on matters
~ust Iike this. A second reason fs [hat the
olfcemen and firemen have rnnftAe~ree (l~at Ure

GYty Coeu~cil wi[Z enact fair nttd reasonable
rovisio~u."

(Emphasis added.)

SuoportinE Evidence:

• City's RJN, Exh. F (Ballot Pamphlet for
Charter Amendment— Proposition A, to be
submitted to the Electors of the City of San
Josh , Flpril 12, 7960, viciuding "Argument
in Favor of Proposition A°).

5. As adopted by the voters in 1965, the Undisputed;
San Jos€ City Charter states at Sec4on iowevex, Title of Section 1500 reads: "Duty to
1500: ravide Retirement System."

Except as hereinafter otherwise
Sunoortine Cvidence:

provided, the Council sha0 provide, by
ordinance or ordinances, Tor the creation, • RJN, Exh. G (1965 Charter)

establishment and maintenance of a
retirement plan or lads for all officers ____._

64 CASP NO. I-I2-CV-225926_'—'—
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_::. _
and employees of the City. Such pla~~ m~
plans need not be the same for all
officers and employees. Subject to other
provisions aJthis l~rticle, tive Council
may al any time, ar f'oni !lore to linxe,
amend or a~herwise change any
re(irernenl plan or plans or adoy! or
establish a new or d~ereh[ playa or'
plans fr>r all or any offirerr or
CYYt)>IOYCB.S. ~~

Suppo Hing Evidence:

• RJN, Exh. G Q 965 Charter)
(emphasis added).

6. As adopted by Uie voters in ] 965, the Disputed as incomplete
San 7os€ City Charter states at Secrion ~ The Title of Scclion 1503 is: "Continuance of
1503: xisting Retirement Systenes"
Any and all retieement system oc

(Emphasis added.)
systems, existing upon adoption of this
Charter, for the retirement of officers or * 1l reads, in its entirety:

employees of the City, adopted under ny and al] re[iremen! system nr systems, eristirag
any law or color of any law, including polo adoption of tkis Giarter, for the retirement
bu[ not limited to those retirement f otYcers or employees of the City, adopted
systems established by Parts 1, 2 and 4 nder any law or color of any law, including but
of Chapter 9 of Article II of the San Josh o~ ~~mited to those retirement systems establislied
M~nieipal Code, aze hereby confirmed, by py~gs 1, 2 and 4 of Chapter 9 of Article II of th
validated and declared legally effective San Jose Municipal Code, are hereby confirmed,
and shall continue until otlieiwise alidated and declared legally effective and shall
provided by ordinance.... However, ontinue until otherwise provided by ordinance.
subject to otUer provisions of this The foregoing provisions oj!/ris Section shall
Article, the Council sha11 at all tunes Peratc to supply such anthoriza[ion as may be
have the power and right to repeal or ecessary to validate any such re5rement system
amend arty such retirement system or or systems which could have been supplied iv [he
systems, and m adop! or establish a new Charter of the City of San Jose or by the people of{
or d~erery plan a~ plans far adl or arty he City at the lime of adoption or amendment of
officers or employees, it being the intent y~y such retirement system or'syslems. However,
that Ahe foregoing e~ectior~s of this Article subject to other pravisio~~s of this Article, the
sHall prevail aver the provisions of this Co~mcil shall a[ all times have the power and ~ight~l
Sec[ior~ ° o repeal or amend any secli retirenren[ sys[era or

ystems, and to adopt or establish a new or
difrerent Ian or plans for all or an officers or

65 CASG NO. 1-I2-CV-225926 ~~
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Supporting Evidence:
employees, it being the intent that the Coxegoing
sections ofthis Ar[icle sha0 p~eva~l over [he

• RN, Ex1i. G (1965 Chaster) rovisions of this Section.
(emphasis added).

(Emphasis added.)

Sunnorting Evidence:

• City's RJN, E;di. G Q 965 Chuter)

7. Section 902 of the San Jose City C6arler Undisputed
states: "tlie compensation of all Ciry
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council

Supportine Evidence:

• RJN, Exh. A.

8. CiTy Cha~2er section 602 states: "77ie Undisputed (although this is not the cnticety of
following acts of the Council shall be by section 602)
oedivance: (a) Those acts required by
specific provision of this Charter or by
ordinance.°

Su000rtina Evidence:

• RiN. Exh. A

9. City Charter section 1500 states: ~ Objection: irrelevant; asked and answered
"Except as hereinafter otherwise (substance of Section 7 500 addressed in previous
provided, the Council shall provide, by azagraph)
ordinance or ordinances, for the creation,
establishment and mainte~~a~ce of a
retirement plan or plans for alI officers
and employees of the City."

Supporting Evidence:

. x~N, ~x~,. a

] 0. The City Council has enacted some llisputed: as is relevant to AFSMCE's erase, the

(( CASE NO. I-12-CV-225926
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ordinances implementing Measure B. Ciry Council only amended the~Mumcipal Code
by way of ordina~~ce to remove [he SRBR.

_S_upportiug EvideneC
Supoorting Evidence:

Gurza Decl, Exhs: 54, 55 • Uurza Dec., Fxhs. 54

(Federated, Police and F$e •Allen llec., ¶2l

Ordinances).

L [n 2U 1 Q a Coalition of City unions
made a proposal to the City which

Objection: relevance and undue prejudice
-

stated: Objections to Evidence 2-5 -

5.1.2. Additional Retirement dditional Su or[in Evidence:
Conaibution.

•Alle~Dec.,¶75

Effective June 27, 2010 through
June 28, 2011, all employees
will make additional retirement
conh~ibutions in an amount
equivalent to ] 0% of total -
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize and thus reduce the
prior service contributions that
the City would otherwise be
required to make. The parties
specifically understand that [his
agreement neither alters nor
conflicts with the City Charter
Section 1505(c) because under
this agrceme~t, employees will
be subsidizing the Ciry's
Section ] 505(e) required
contribution.

Supportin¢ Evidence:

• Gurza Dec.,¶¶ 16-19, Exh. 2.

12. Other union proposals, including ~ Ubjcetion; relevance and undue prejudice

proposals by the SJPOA and IAFF, also Objections to Evidence 2-5
proposed that employees would pay
additional pension wntributions to Additional Sn oMin Evidence:
defray pension plan unfunded pension ~ ppen Dec., ¶1 Slia ili[ie .

(~ CASE NO. LI2-CV-22S92fi
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" ~"~r~,~'~~~PPArting Evidence -x Supputting ~viden¢c .'

SupnorYin9 Evidence:

• Guiza Dec.,¶17, 18, Exlts. 3-6.

13. For the period 2010-201 I, the following
Objection: relevance and undue prejudice

six unions agreed that their mmnbcrs
would pay additional ongoing and one • Objections to Evidence 11, 12
time employee pension contributions, Additional So ortin Evidence:
and accept wage reductions, lotalirtg
approximately ]0°/ during fiscal year •Allen Dec., ¶IS

2010-20 L 1 to be used to defray pension
plan unfunded liabilities (except the
POA agreed only to a S25%. one time
addi6o~a1 pension contribution):

• Association of Engineers and
Architects (AF,A) (plaintiff Mukhar is
president),
Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• Tnternational Brotherhood of
Electrical Workers, Loca] 332
(7BEW)
In[emalional Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

• Sao Josd Police Officers Association
(plaintiff in the SJPOA case).

Suoportina Evidence:

Gurza Dec.,¶¶ 6, 24, F'.xhs. 11,
] 5, 17, 23, 25, 29.

14. Foy the period 2010-2011, the following
Abjection: relevu~ce and uodae prejudice

unions either ageeed to a wage reduction
or the City imposed a wage reduction: Objectio~vs to Evidence 11, 13

--Association of Building, Mechanical
dditional Su ortiu Evidence:

and Electric lnspec[ors (ABMEI) •Allen Dec., ¶7 5

--Association of Legal Professionals

~$ CASE NO. 7-12-CV-225926

SEPARATE STATEMENT Or UNDISPUTED FACTS
IN SUPPORT OF DEFENDANT$' MOTION FOR SUMMARY ADJUllICATION
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Facts and SvppuFting:L~'videnee Supporting Evid nce

(ALP).
___

--b'xecutive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

SuDn~rtina Evidence:

• Uurza Dec.,¶25, Gxhs. 9, 7 3, _
32, 33.

I5. "The 2GI0-2011 Agreement MOA
between the City and AEA, states at

Objection: relevance and undue prcjndice

Section 10.1.1: Objections to Cvidencc 11, 14

On-Goin¢ Additional Retirement
Contributions. Effective 7uue 27, 2010,
all employees who are members of the
Federated City Employees' Retirement
System will make additional ~etiremenl
contributions in the amount oC730°/o of
pensionable compensa[ioq and the
amounts so contributed will be applied
to reduce [he contributions that the City
would atUerwise be required to mfilce for
the pension unfunded liability, which is
defined as all casts in both the cegula~
retirement fund and the wsi-of-living
fund, except current service normal casts
in those funds. This additional
employee re[ireme~t contribution would
be in addition to the employee retirement
contcibutio~ rates that have been
approved by the Federated City
Employees' Retirement System Board
The intent of Cliis addilional retirement
contribution by employees is to reduce
the Cily's required pension retirement
contribu4on rate by a commensurate

~'730°/ of pensionable compensation, ~s
illustrated below ...

SOpp01'tinp F;V idence:

Gurza Dec.,¶27, Exh, 1 I.. _
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Facts and 8uppor6ng Evidence ~ Suppgf?ing $videnfie

16. The 2010-2011 MOA between the City Objection: relevance and undue prejudice
and AEA, also agreed to employees
making air additional one Cime pension Objections to Evidence 11, 15
co~h~ibution "in the amount of 3.53% of
pensionable compensation, and the
amouo[s so co~~tributed will be applied
m reduce the emitribnrions that the City
would otherwise be required to make
during fUal time period for [he pension
❑nfunded liability...:' (Section 10.12)

Supporting Evidence:

Gurza Dec.,¶28, Bxh, 11.

17. The 2010-20ll MOA between the City
and AEA stated in connection with

Objection: relevance and undue prejudice

employees paying additional pension Objections to Evidence 11, 14
contributions: "The parties understand
that in order to implement this
provision, an amendment must be made
to the Federated City Employees'
Retirement System that requires an
ordinance amending the San Jose
Municipal Code." (Id. xt Section
10.1.4))

Sunaortine F,vidence:

Gurza Dec.,¶27, Sxh, 11

l8. The City's 2010-2017 agreements with Oblecfion: relevance and undue picjudice
the following unions stated in
connection with employees paying Objections to P,vidence 11, 75
additional pension contribu[~ons "I'he
parties understand that in order m
implement this provision, an amendment
nmst be made to Ikie Federated
Employees' Retirement System that
requires an ordinance amending the San
Jose Municipal Code" or "The parties
understand that in order to implement
this provision, an amendment must be
made [o the Police and Pire Department
Retirement Plan that requires an
rdinance amendin * t an .t s

70 CASP NO. 1-12~CV-225926
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,,. _
Soppot~ting~P,vidence
z~.

i Municipal Cadc."

• 

Association of Engineers and

Architects (AEA) (plaintiff Mukhar is

president),

• Association of~Main[enanee

Supervisory Personnel (AMSP)

(plaintiff Dnpp is president)

• City Association of Management

Personnel (CAMP]

• Intemntional Brotherhood of

ElecUical Workers, Local 332

(IRF. W)
• International Union of Operating

Engineers, Local No. 3 (rep~esei~ting
plaintiffs in the Harzis case)
San Josh Police Officers Association
(plaintiff in the S.IPOA case).

Suppor[inE evidence:

• Ga¢a Dec.,¶¶ 6, 28, Exhs. 11,
15, 17, 23, 25, 29.

_.___

19. In 2011, the City reached agreements

--

Objection: relevance and undue prejudice

with the following unions for their . Ob ections to Evidence 11, 16
~members to accept an approximate l0%

wage reduction for 8ie period 20ll-
2012:
• Association of Engineers and

Architects (AEA) (plaintiTf Mukhar is
president),

• Association of Maintenance
Supervisory Pecso~nel (AMSP)
(plainliff Dapp is president)

• City Association of Management
Personnel (CAMP)
Intcinational Brotherhood of
Electrical Workers, Local 332
(iBEWj

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harzis case)

• San Jose Police Off cers Association
']j CASE NO. I-72-CV-225926

SGPARA fE 57'ATEMENT OF UNDISPUTED FACTS
IN SUPPORT' OP DEFENDANTS' MOT10N FUR SUMMARY ADJUDICATION



1

2

3

4

5

C

7

8

9

10

Il

12

13

14

]5

16

17

18

19

20

21

22

23

24

25

26

27

28

':~ Muving~'airty's Und9sp~rYed MateriAl .Opposing ParEy's Response and
Faats and,~~pporkjhg Lbitlenoe - Supppiling.Evid~nce

(plaintiff ui the S7POA case).

• international Associatio~~ of
Fi~efightecs, Loca1230;

Sunaortina Evidencr.

Gurza Dec., ¶30, Exhs.
10, ]2, 14, 16, 18, 2Q 22, 24, 26,
28, 30, 31, 34.

20. In 201 ], the City imposed a Last, Best Undisputed, bat for clarification purposes:
and Pi~al Offer on plaintiff AFSCME
for an approximate 12%wage reduction
for Lhe period 20ll-2012. •Effective September 18, 2011, CEO members

realized a 12.]6%wage reduction

Sunnortine Evidence: •Effective June 26, 2011, MEF members

Gurza Dec., ¶ 26, F.xha 20, 28
realized a 12.01% wage reduction

Suoom-tine Evidence:

• Gurza Dec., Exl~s. 2Q 28
21. ror I=ederated employees, the Municipal

Undisputed
Code provides: "Notwithstanding any
other provisions of this Part 6 oc of ote: this section was added to the Municipal

Chapter 3.44, members of this system Code around June 2010 and became effective Jnly

shall make such addilionai retiremait O7 0

contributions as may be required by Su ortin Evidence:
resolution adopted by the city council or
by executed agreement with a

~ AFSCME I2JN, Exh. P

recognized bargaining unit " (Municipal
Code 328.755)

Sunnortine Evidence:

• RJN, Exh. C, (Municipal Code,
Chapter 3.28).

22. Under the Mw~icipal Code for Police pbjectimi: relevance and undue prejudice
and fire Ylan employees.

Objecuons to P,vidcnce 24

Police and Fire Plan employees
not subject to interest azbihation,"shall
make such additional retirement

7Z CASE NO. I-I2-CV-225926
SF,PARATE STATEMCNT OF UNDISPUTED FACTS

IN SUPPORT OF llE}gNDAN'I'S' MOTION P02 SUMMARY AD7UDICATION
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Moving Party's Undispuced Material --Oppoaipg'Party's Response and

Facts arrd Supporting ~videnee SnppgrHng Evidence

conh'ibu7ions as may be regwred by
resolution adopted by the city councilor
by executed agreement with a
recognized bargaining unit" (Municipal
Code 336.1525(A).)

Police and Fire Plan employees
subject to interest arbitration, "sl~alJ
make such additional retirement
contributions for fiscal years 2010-2011
as may be required by execu[cd
agreement with a recognized bargaining
unit ox binding o~dei of azbitra[ion."
(Municipal Code 336.1525(B).)

Sunoor[ine Cvidence:

• RJN, Exb. D, (Municipal Code,

~3 CASE NO. I-I2-CV-225926

SEPARATE S'tATEMHNT OF UNDISPUTEU PACTS

1N SUPPORT OF DEFENDANTS' M07~ION FOR SUMMARY ADIUDICATION
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Issue 3B• Snn Jose G:arier 61512-A (Emolovec Retiree Healtlmare Contributions)

There are triable issues of material fact. Therefore, Defendants are not entiticd to summary

adjudication as x matter of law.

~. Moving ~akky's Undispote8 M8terial -;OppOSipg Party ~,,$gS1SUg8epn8

Facts aid SnppoYting Evidence Suppofdin~~viaOnC~

23. San SosB Cha~Ter Section 1512-A states: Undisputed

"P,xisting and new employees must I Note: this section was added by Measure B

contribute a minimum of 50% of the cost

of retiree healthcare, including both
normal cos[ and unfunded liabilities:'

$upportin2 F.vid¢n re:

• RJN, F,xh. R.

24. On or around April 12, 196Q the voters Undisputed
ratified Proposition A, which amended
the Sa~~ JosB Charter [o include Section
78b.

SuuUOr6ne Evidence:

RJN, Exh. P, (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Cliartcr of San Jose to include
Section 78b ("Discretionary
Powers of Cou~~cil Respecting
Retireme~P') of Article X).

25. Former San Sosc Charter Section 78b llisputed as incomplete (material terms missing):

stated:

"Anything in Sec[ioo 78a of the Char[cr °•pnything in Seciion 78a of the Charter to
to the conhary no[withstaoding the the contrary notwithstanding, the Council in
Council in its discretion may at miy its discretion may at any time, or from time
tine, or from ti~nc to time, by ordinance, to time, by ordinance, amend or otherwise

~q CASE NO. I-I2-CV42592b

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPNORT OF DEPeNDAN75' MOTION FUR SUMMARY AD1UDtCATION
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amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans es[ablishcd pursuaol to said
Section 78a, m' adopt or established a
new or dif7eren[ plan or plans for
eligible members of the police or fire
depattment of the Ci[y of San 7os~ ° ...
"all vs the Councii may deem proper and
subject to such conditions, restrictions,
limitations, teirns a~~d otlicr provisions
as the Council may deem proper;...°

SuoDOrtine Evidence:

• RJN, Ekh. E (California
Assembly Concurrent
Resolution No. ] 7, adopted in
Assembly Ianuxry 18, 1961,
approving amendment of
Charter of San Josh to include
Section 78b ("Discretimiary
Powers of Council Respecting
ReliremenP~ of Article X).

a<

said Section 7Aa or any retirement plan of
pla~is established pursuant [o said Section
78a, o~ adopt or establish a new or different
play or plans for eligible members of the
police or fire depac[ment oC the City of San
Jos€, for the purpose of providing benefits
for members of any such plan or plans in
excus njthose benefits authorized or
required by the provisions of said Section
89a° . _ "all as the Council may deem
proper and subject to such conditions,
~estcictions, IimiTations, terms and other
provisions as the Council may deem proper;
provided, however, that:

(i) The Council shall nat decrease any of said
benefits below those which Section 78a
makes mandatory, nor oGhenvise deprive
any member of any such plan of any ruts
to which he would be entitled wider Section
78a....='

(Emphasis added.)

Su000rtine Evidence

• CiTy's R.iN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly 7anuary 18, 1961, approving
amendment of ChaRer of Sau 7os8 [o
include Section 7Rb ("Discretionary Powers
of Council Respecting Retirement') of
Article Xl

22 26. The ballot aegumen[ in favor of llispu[ed as incomplete
Proposition A stated:

23
"THIS AMENDML^,N'f G]Vr;S

"THE
The ballot ar umeill in Tavor of Pro osition A

g P24 DISCRETIONARY POWERS TO
also sa c

Y"CITY COUNCIL! It is good
25 government m allow the City Council to `YOUR POLICE AN FIREMEN NE&D

26 be responsible for investigating PROPOSITION A! Proposition A was placed on

problems and deciding how to solve he ballot by the City Council at the request of [he

27 them. [¶) THIS AMENDMENT ]S members of your police and fire departments. T/te

SIMPLE! Leave all the technical details urpose of Uiis nmendme~:1 a lu enable the City
28 u to your CiTy Council, The have a Cour~ci[ to duke [egnl steps [o provide survivor

'JS ~ CASE NO. I-I2-CV-225926
SEPARATE, S7'A7EM8NT OP UNDISPUTED FACTS

1N SUPPORT OF DFFF,NDANTS' M0710N FOR SUMn4ARY ADJUDICATION
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'~: ~ov(ng Pnrty's UndispyYed iVIateria9 <Oppueivg Ypky's Aespuuse and
~'acYS ai~3 ~upportigg Evidence Supporting EViilenae

staff to assist diem includi~~g a very benefits for your poliremen's mid firemen's
capable City Attorney." amities. San Jose Policemen and Firemen do not

have Social Security or any other survivor
benefits of any kind. Almost all other cities

Suonortine Evidence: provide survivor benefits

RJN, Exh. F (Ballot Pamphlet SURVNOR BENEFI"TS ARE PROHIBITED AT
fog Charter nmeodment — pR8S8NT IN THE CITY CHARTER Ire order
Proposition A, to be submitfcd a 2(]ow the City CouucAto adopt reasonable
to the Electors of Hte City ol~ urvivor bereefrtx, it !s necessary [o amend the
San SosB ,April 12, 1960, Clty Chnrter. In other words, this amendment
including "Argument in Favor nerely unties the hands of your City Council.
of Proposition A"). p SPECIFIC PLAN IS PROPOSED IN 'IHiS

MCNDMENT!

One reason is [ha[ the CiTy Council should have
road powers to investigate and decide on matters

~ust like this. A second reason is that [ke
o[icemen and frremen have confidence Uiat the

City Councid wU[ enaG fnir and reasonable
rovisians."

(Emphasis added.)

Sunoortine Evidence:

City's RJN, Exh. F (Ballot Pamphlet for
Charter Amendment— Proposition A, to be
submitted to the Electors of the City of San
Jose, April 12, 1960, including "Argument
in Favor of Proposi4on A"1.

27. As adopted Uy the voters in 1965, the Undisputed
San Jose Ciry Chazter states at Sectio~~ ~o~y evex, Title of Section 1500 reads: "Duty to
1500: rovide Retirement System."
Except as hereinafter otherwise Supportive Evi~ener.
provided, [he Com~cil shall provide, by
ordinance or ordinances, foe the creation, • R.iN, Exh. G (1965 Charter)

establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such plan or
plays need not be the same far all
officers and employees. Subject to other
provisia~es of this Article, dre Council
may at any time, or frorn lirne to (ime,
amend or otherwise change urry
retirement tan ar ~dans nr adopt a~

~( CASE NO. 1-72-CVQ25926

SEPARATG S'lATEMLN7'OF UNDISPUTED FAC"fS
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MovingfarLy's i7ndSs~uted Mnterisl =-Opposing Pariy's 32egppnse and
Facts~atid Supporting EviUehce - 

,

.._ . SLppoY6ng Ev~rY¢nce
,—__

es~abLsA u nem or differ Pnl p(an ar
plans for all m~ any officers or
employees. "

Sunnartine Evidence:

• RJN, Gxh. G (1965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the Disputed as inwmple[e
San JosB City Charter states at Section

*The Title of Section 1503 is: "Contireunnce of
1503:

xis'lfng Retirement Systems"
Any and all rerirement system or

(Emphasis added.)
systems: existing upon adoption of this
Charter, for the retirement of officers or * I[ reads, in its entirety:

employees of the City, adopted under ny qnd a71 retirement sys~ena or systems, eeisting
any law or color of any law, including iepoa adoption ojtlris Charter; for [he retirement
but not limited to those retirement f officers or employees of the City, adopted
sys[cros established by Parts I, 2 and 4 nder any law or color of arty law, including but
of Chapter 9 of Article II of Tlie San Sosd got limited [n Lhose retireme~~t systems established
.Municipal Codc, are hereby confirmed, by Parts 1, 2 and 4 of Chapter 9 of Article II of th
validated and declared legally effective Snn Jose Municipal Code, are hereby eonfimied,
a¢d shall continue until otherwise alidated and declared legally effective and shall
provided by ordinance.... However, ontinue until otherwise provided by ordinance.
subject to other provisions of this The foregoing provisions of this Section shall
Acucle, [he Council shall at all dines operate to supply such authorization as may he
leave the power and right to repeal or ecessary to validate any such retirement system
amend any such retirement system or r systems which could have been supplied in the
systems, and to adopt or establish a new harter of the City of San Sose or by the people o
or different plan or plans for all or any e City at (he time ojadoplion nr amendment of
oYTicers or employees, it being the intent ny such retirement system or sys7ems. However,
that the foregoing sections of this Article subject to other provisions of tUis Article, the
steal] prevail over [he provisions of this Council shall at all times have [ho power and right
Section." o repeal or amend uny such retiremen7 system or

- systems, and to adopt of establish a new or

SapportinH Evidence:
i$ere~ll plan of plans for all or any officers or
mployees, it bring [he intent that the foregoi~~g

ItJN, Ems. G (1965 Charter). ections of this Article shall prevail over the
rovisions of this Section.

(Emphasis added.)

Supportin¢ EviUence:

• City's RJN, Exh. G (1965 Chai9er)
'7'J CASE NO. I-I2LV-225926
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~' Movipg Party's Untlispoted Nlatcrial Opposing S'Brty's X2esjrUnse and
Faets a~td~Supporfiug Eoi~lence- Suppo`rti'ngkvidenxe,

29. Section 902 of the Sai~ Jose City Charier Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Cleaner, shall be fixed by the Cow~cil."

SunoortinE Evidence:

• RJN, Gxh. A.

30. City Charter section 602 states: "The Undisputed (although this is not the entirety of
following acts of the Council shat I be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Supporting Cvidence:

• RJN, Exh.A

31. City Charter section 1500 states: Objection: ineleva~t asked and answered
"Except as l~ereinafrer otherwise (substance of Section 1500 addressed in previous
provided, the Council shall provide, by paragraph)
ordinance or ordinances, for the creation,
u[ablishment and maintenance of a
retirement ylan or plans for all officers
and employees of [he City."

Supoortine Evidence:

• RJIJ, Exh. A

32. The City Council has enacted some Disputed: as is relevant to AFSMCE"s case, the
oedinances implementing Measure B. City Council has only implement [he

elimination of tl~e SRBR.

Suonortine Evidence: Supportin¢Evidence:

• Gurza Uecl. Exhs. 54, 55 • Gurza Uec., Exhs. 54

~$ CASE N0. 612LV-225926
SEPARATES"I'A7EMENT OF UNDISPU7'EU PACTS

IN SUPPORT OF DEPENDANTS' MOTION FOR SUMMARY ADJUDICATION
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Moving Patty's tJnflisp`Gted 34JafeYial `.Op~3using3'?rig~'s Respunseand
Facts aqH St~pportigg ~vidence~ =: ~uPPOthng Evidea~ce

(Federated, Police and Fire • Nlen llec., ¶21
Ordinances).

33. Municipal Code §328385(C) provides: Undisputed

"Contributions for other medical benefits ote: this section was added to the Municipal
shall be made by the City and the 'ode around May 20t 1
members in the ratio of one-to-one.° Su ortin Evidence:

• AFSCME RJN G
Suoportine Evidence:

RJN, Exh. C.

34. M~nieipal Code §336.575(D) provides: Objection: releveoce wd undue prejudice

"Contributions for other benef is Objections to Evidence 24
provided through the medical benefits
account shall be made by the city and the
members on the ratio of one-to-one."

Sunnor[ine Evidence:

• FtJN. Cxh. U.

35. In 2007, City staff submitted a [Jndisputed
memorandum to the City Council,
attaching actuarial reports, concerni~~g
[he GASB standards for Other Post-
Euiployment Benefits

Su000rfine Evidence:

• Gurza Dcc., ¶¶ 35-37, Exhs. 36,
37, 38.

36. Beginning in 2009, the Ci[y reacted Disputedagrcen~ent with the following City
unions For employees to make annual Wheo MEF and CEO reached xn agreement in
contributions, increasing incrementally 2009 with respect to finding of the ARC,
each yeaz, to fund up to 50°/n of the [hcy did so in part because of the following
unfunded liabilities of retiree healthcare

attendant circumstances: a guaran[ccd salarycosts.
increase for the remaining year of the

—Associatio~~ of Buildi~tg, Mechanical contract, a healthy economy, and the healthy
and Elechical Inspectors (ABMEI), fivaneial situation of the Cily. Ai [he time,

'j9 CASE NO. I-I7-CV-22592fi

~GYAKAIt J1A1LMGNI Ut UNLIJPUItU I'AUIJ
IN SUPPORT OF DEPENDANTS' M07'ION 1'OR SUMMARY ADJUDICATION
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i Moving.~sttiy's UnBis~oted Matariad ~~:Opposjgg Y$rty's Respotise end
'P~~fS agYl~Bupporting Eridence ~ Supporting ~+ridence

--Association of Engineers and
Architects, IFPTE Local 2] (AEA Units
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
—City Association of Management
Perso~~e] (CAMP),
--International Brothediood of Glect~icxl
Woekers, Local No. 332 (IBEW);
—Municipal Employees' Federating
AFSCME Local 101 (MEF)
—Confidential Employees Association,
AFSCME Local 101 (CEO);
—IoternarionaL Association of
firefighters, Loca1230;
--Sari Joss' Police Officees Association.

Supportive Evidence:

Garza Dec. ¶¶39, Exhs. 21, 39,
40, 41.

37. The City's agreement with AEA stated:

The City and Cmployee Organization
agree to transition from the curtent
partial pre-funding of retiree medical
and dental healthcare benefits (referred
to as the "policy method') [o prefunding
of the full Annual Required
ConUibution (ARC) foe the retiree
heultLicare plan ("Plan"). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plads initial unfunded retiree
healtlicaze liability shall he fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ...: Phe City and
Plan members (active employees) shall
contribute to funding [he ARC in the
ralio waently provided under Section
328380(C)(I) and (3) oPthe San :los8
Municipal Code. Specifically,
conhibutions for retiree medical benefits
shall be made by the City and members

AFSCMB was unawaze of the
approximately 20%reduction in staffing anc
drastic reductions to compensation (reduced
pay, increased Iteaith benefit cost, etc.) that
the City would affect in the future. The
effect of Chese changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater costs by active employees under the
2009. At the time, AFSCME was uc~aware
of the City's futw~e plans to design Measm'e
d and put it to the voters. As a result of
thue interveviing events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions }tave
not been abandoned by the parties. It is
AFSCME's position Iha[ [he parties are no
longer operating under the agreement, if
they ever were.

Sunnortine Cvidence:

• Allen Decl, ¶1P Doonan Decl. ¶ 78.

~bjution: relevance and undue prejudice

objections to Evidence l8

Disputed: City's cited sourced do not support its
statement

cnse No.

IN SUPPORT OP DGFFNDANTS' MOTION FOR SUMMARY ADIDDICATION
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. MoKing~'arty's Undispiite8 Material ,Dpposiog Party's Reaptinse and

Facks anii Suppbrtigg Evidence .-: Su~poeting Cvidenee

for retiree dental benefits shall be made
by the City and members in the ratio of
eight-to-[hree.....The Municipal Code
and/or applicable plan docunlen[s shall _
be amended in accordance wish the
above.

Suppor[ine Evidence:

Garza Dec. ¶ 32 Exh. 40, AEA,
Section 12.1.

38. 7'he AEA agreement further stated: Objection: iclevance and undue prejudice

The payments of the full ARC were to Objections to Evidence 19
be phased in incrementally but: "[B]y
the end of the five year phase-in, [he
City and plan members shall be
contributing the full Aruival Required
Contribution in the ratio currently
provided under Section 328380 (C) (1)
and (3) of []ie San JosB Municipal
Code."

Sunoortine Evidence:

• Garza Dccl., ¶ 41, Hxh. 39,
AEA, §123.

39. The provisions from the AEA agreement Undisputed
on payments towards the fu11 ARC is the
same or substantially similar to the text
in City agreements wide the following
unions:

Association of Building, Mechanical
end Electrical Inspectors (ABME]),
Associatimi of Engineers and Architects,
7FPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), CiTy
Associarion of Management Persomie]
(CAMP), International Brotherhood of
Electrical Workees, Local No. 332
(IDEW); Municipal Employees'
Federation, AFSCME I.oeal 101 (MEF);
ConFidential Employees Association,
AP'SCME Loca1101 (CFOI_ _._

8J CASF. NO. I-I2CV-225926
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Nto~ng$ar~g's Unttispuked Material - Oppo6ing P~riy's $espon~e and

Fsetsari'd Suppor}~ing.F~idence Suppor~Gng Evidence

$u000rfina Cvidence:

• Gurza Dec., ¶ 43, Exlis. 39, 4Q
41.

4U. The SSPOA and Firefighters agreements Abjection: relevance and undue prejudice
an payment of [hc ARC cap the
contribution towards paying [he full Objections to Evidence 22, 23
ARC at 10°/ ofpensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

Su000r6na Evidence:

• Gurza Dec., ¶ 44, Exhs.
21 [Firefighters], Exh.
41 [SJPOAj.

Al. In a Lest, Best and Final Offer, the City Objection: relevance and undue prejudice

imposed upon OE#3 the requirement Objections [o Guidance 20, 21
that its members make inrn~eased
conhibudons, incrementally, towards
paying the full ARC.

Suoportine Evidence:

Gurza Dec., ¶43, Exh. 42, 43

82 CASE NO. 7-12-CV-225926
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Issue 3C: Snn Jose Cknrter 615ll-A (SuDOlemental Retiree Benetit 12eserve) _

There are triable issues of material fact. Themfore, llefendants are not entitled to

summary adjudication as a matter of law.

:. Moving Party's lJndiepnted MaYopial ~Opp08ing Yarty's Response and

Faets flifB Supporting ~'~dea1¢C~~` SuppgT.~ng Eviden`Ce

42. Sectio~~ 1511-A ("Supplemental Undisputed

Payments m Retirees") of Measure B

states:

The Supplemcn[al Retiree Benefit

Reserve ("BABA" shall be discontinued,

and the assets returned to the appropriate

retirement trust fund. Any supplemental

payments [o retirees in addition [o the

benefits authorized Herein shall not be

funded from plan assets.

Supnortin¢ Guidance:

• RJN, Exh. B.

43. On or around Aprii Y2, 1960, the voters Undisputed

ratified Nroposition A, which amended

die Snn .tos€ Charter to include Section

78b.

Sunuor[in¢ evidence:

RJN, Exh. F. (California

Flssembly Concurrent

Resolution No. 17, adopted iv

Assembly January 18, 1961.
approving amendment of

Charter of Sa~~ JosB to include
Section 78b ("Discretianazy

Powers of Council Respecring

I2etiremenP') of Article X).

44. Formes San Sose Charter Section 786 Disputed as incomplete (material teems missing):

stated:

g3 CASF NO.7-72-CV-225926
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"Anything in Section 78a of the Charter
to the contrary notwithstanding, the
Council in its discretion may at ar~y
time, or from time to time, by o~~dinance,
amend or otherwise change the
retirement plan established by said
Seclion 78a or any retirement plan or
plans established pursuant m said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San Jose " ...
`Sall as the Council may deem proper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Sunpurtine Evidence:

RJN, Ems. E (CaGfoinia
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Ja~mazy 18, 196],
approving amendment of
Charter of San JosB [o include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

45. "IY~e ballot argument in favor of
Proposition A staled:

"THIS AMENllMlN1' GIVES
DISCRE"CIONARY POWERS TO TIIE
CI1Y COUNCIL! It is good
¢overnment to allow tUe CiN Coonci] [o

'- ~PP~

"Anything in Section 78a of the Charter to
the contrary notwitlis[a~ding, the Council in
i[s discretion may at uny time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any mtirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of [he
police or fire department of the City oC San
Jose, for the purpose of providing benefits
for members of aoy such play or plans ire
excess of those benefits authorized or
required by the provisions of said Section
89a" ... "all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terms and other
provisions as fhe Council may deem propel;
provided, however, that:

Q) The Coancil shall not decrease any of said
benefits below those which Section 78a
makes mandatory, ru~r MHenvise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....,,

(Emphasis added.)

Sunnortine Cvidenee

• Ciry's RJN, Exh. E (California Assembly
Concuaent Resolution Nn. 17, adopted in
Assembly January ] 8, 1961, approving
amendment oCChazter ofl San Jose [o
include Section 78b ("Discretionazy Powers
of Council Respecting Re[iremenP') of

Disputed as incomple-te

The ballot argmnent in favor of Proposition A
also says:

`YOUR POLICG AN PIREMtiN NEED

$Q CASE NO. l-12-CV-225926

SEPARATE STATEMENT OF UNUISPUTGD PACTS
IN SUPPORT OP DGPENDANTS' MOTION FOR SUMMARY ADJUDICA710N



1 >~ Moving Party's Undisputed Material
2 Facts apd Supporting Evidence ~-~

3 he responsible for vrvestignung
problems and deciding haw to solve

4 Them. [¶] THIS AMENDMENT IS
SIMPLE! Leave all die technical details

5 up to your City Council. They have a
staff to assist them including a very

6 capable City Attorney.°

7

$ Su000r[ine Evidence:

• RTN, Exh. P' (Ballot Pamphlet
9 for ChaRer Amendment—
~p Proposilion A, to be submitted

ro the Elec[ocs of the City of
~ ~ San Jose , Apcil 12, 1960,

including "Argument in Favor
12 ofProposition A").

73

14

15

76

17

18

19

20

21

22 
46. As adopted by the voters in 1963, the

Z} San Jos€ City Charter states at Section
1500:

24 Except as hereinafter otUerwise

ZS provided, the Council sliall provide, by
ordinance or ordinances, foe the cretttion,

26 establishment and maintenance oL a
retirement plan or plans for all officers

Z~ and employees of tine City. Such plan or
zR _plans need not be the same for all

OpposingYarty's kespouse and
Supporting Evidence

PROPOSITION AI Proposition A was placed on
he ballot by [he City Council at the request of the
iembers of your police and fire deparhnents. Thy
urpose of7/tis amenAmenl is /o enable tfie Ciry

Coeuecrl to tnke legnl steps [o proviAe survivor
benefi/s for your policernen's and frremen's
nuai/iu. San lose Policemen and Firemen do not
have Social Security or an}' other survivor
bene5ts of any kind. Almost all other cities
provide survivor benefits.

SURVIVOR BENEFITS ARE PROHIBITED A7
PRESENT IN THG CITY CHARTER! ]n order
n allow the City Council to adopt reasonable
urvivor berieFts, i1 is necessary to amend the
ity Charter In other words, this amendment
ecely unties [he hands of your City Council.

O SPECIFIC PLAN IS PROPOSED IN THIS

Jne izasoo is that the City Council should Iwve
goad powers to investigate and decide on mattes
us[ like this. fl second renson isthnt lke
io[iremeiz mid firemen krsve ronfidenre thn(the
'ity Council wi!! er~actfarr and rensonable
~rovtsions."

Emphasis added.)

Sunoortine Evidence:

• City's R.iN, Gxh. F (Ballot Pamphlet for
Charter Amendment— Proposition A, to be
submitted to the Electors of the Ci[y of Sau
JosB ,April l2, 1960, including "Acgumen[

Undisputed

$5 CASE NO. I-I2-CV-2259261
acriircv i n a ~.v i ervirry i ~r ury uisrU i tU rnC i 5

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION
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13

14

15

16

]7

IS

19

20

2I

22

?3

24

25

26

27

28

:: Moving Party's i3ndispu[ed Material ' Opposing Party's~Respnnse snd
Facks and Supportijig Evidences ~pui~iilgkviderice~

officers and employces SUbjecl la other
_.—

provisions of this Arlic[e, the Council
naay al anv [rove, or jrorn tune m time,
mnend or otherwise change nny
retiremen! plan a~glans or ndopl nr
establ ish a new or dijJeren~ plan m'
plans far al! or' any o/ficers or
employees "

Su000rtina Evidence:

• RJN, F.xh. G Q 965 Charter)
(emphasis added).

47. As adopted by the voters in 1955, the Disputed as incomplete
San Jose Ciry CUaner slates at Section +The Tithe of Section 1503 is: "Contittuance of
1503:

xis[ing Redirement Systems"
Any and all retirement system or (Emphasis added.)
systems, existing upon adoption of [his
Charter, for tkte retirement ofofticers or * 1t reads, in its entirety:
employees of the City, adopted under ny and all retirement system ar systems, existing
any law or color of any law, including upon adoption of this C/tnr[er, for the retirement
but not limited W those retirement f officers or employees of the Ci[y, adopted
systems established by Pans i, 2 and 4 ~n~7er any taw or color of any law, including but
of Chapter 9 of Article ll of the San Jose ~o[ limited to those retirement systems established
Municipal Code, are hereby confnned, y parts 1, 2 and 4 of Chapter 9 of Article II of th
validated and declared regally effective San lose Municipal Code, are hereby cmifiimed,
and shall co~[inue until otherwise a~9dated and declared legally effective and shall
provided by ordinance.. _However, ontinue until otherwise provided by ordinac~ee.
subject to other provisions of [his The foregningprovisimis of tleis Section shall
Article, the Council shall at all times perate to supply such authorizaUOn as may be
have the power and right to repeal or ccessary to validate any such retirement system
amond any such retirement system or ~- systems which could have been supplied in the
systems, and N adopt or establish a new halter of the City of San lose or by the people o
or different plan or plans for all or any he City ut [he [irne ofodoption or amendment of
officers ar employees, it being ttie intent ny simlr retir~emerr! system or systerne~. However,
that [he foregoing sections of this Article subject to other provisions of This Article, [lie
shall prevail over [he provisions oC this ~u~~cil shall al all times have [he power and right
Section." o repeal or amend nny such retirement system or

ystems, azid to adopt or establish a new or

Suoportine Evidence:
different plan or plans far all or any officers or
mptoyees, it being [he intent that the foregoing

• R.IN, Bxh. (i X1965 Charter). sec5ons of this Article shall prevail over the__ —_ ._
$6 CASE NO. i-12-CV-225926

SEPARATE STATEMCNT Of UNDISPUTED FACTS
1N SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUllICAT10N
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Moving Party's Undisputed Material `` Opposing Party's Resp6use and
~'aets and Supporting Cvi~ence' 't ~uppotting L~viaekf@e

rovis~ons of this SecLOn

(Emphasis added.)

Sunnortin¢ Evidence

• Citys IUN. Exh. G (1965 Giarterj

48. Section 902 of the San Jose City Charter Undisputed
states °die compensation of all City
appointive ofrce~s and employees,
except as otherwise provide in this
Charter, shall be fixed by the CouociP'

Supportin4 evidence:

• R.RV, ~xh. A.

49. Ci[y Charter section 602 states: "The I)ndisputed (although this is not the entirety of
following acts of the Council shall be by Section 602)
ordinaice: (a) Those acts required by
specific provision ofthis Charter or by
ordinanrz.°

SIIppOC~1~Y ~VI(~¢llCC:

• RJN, Lxh.A

50. City Charter section 1500 states: Objection: irrelevant; asked and answered
"Except as hereinafter otherwise (substance oCSection i 500 addressed in
provided, the Council shall provide, by previous paragraph)
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement pla~i or ptaos for all officers
az~d employees of the City."

Supportive Evidence:

• RJN, Hxh. A

51. The City Council has enacted scone Disputed: as is releva~rt to APSMCE's case. the
ordinances implementing Measure B. City Council has only amended the

Municipal Code to remove the SRBR.

SuppnYflOE ~'Vid¢nce:
$~pPOYIinY EVldenCN.

Guna Decl, Exhs. 54, 55 • Gurza Dec., Exhs. S4

$'] CASE NO. 1-12-CV-225926
SEPARATE STATEM6'NT OF UNDISPUTED FACTS

IN SUPPORT OF DEPENDANTS' MOTION FOA SUMMARY ADIDDICATION
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Maviing,R&Yty'S'STndisputetl NtaYerial Opposing Parly's Ttesponse 0nU
Facts and $Wppotti~~ Evidence '~ S~~Spbntfng Evidel~ae

(Federated, Police and Fire ~ gpen Dcc ¶21
Ordinances).

52. For the Pedexated Retirement System, Disputed as incomplete
ilic Municipal Code provided in Section i
328340(0): "Upon the request of the
city council or on its own motion, the Full text:
board may make recommendations to
the city council regarding distribu4ion, if
any, of the supplemental retiree benefit ~~Up~~ ~c request of the city council or on its

cesecve" to retirees and their survivors. owv motion, [he boazd may make

Further, "([]he city council, after recommendations [o the city council

consideration of the recommendation of regarding the distribution, if any, of the

the boazd, shall determine the sopplementa( retiree benefit reserve to

disVibution, if any, of the supplemental retired members, survivors ojmembers, and

benefit reserve to said persons." survivors of retired members. The city
council, after consideration of the
recommendation of the boazd, shall

Supporting Evidence: determine the dishibution, if any, of the

RJN, Exh. C. supplemental benefit reserve to said
persons."

(Emphasis added.)

Sunoortin2 Evidence:

City's RJN, Gxh. C
53. Beginning in 201Q City Council Disputed: cited sources only demonshateresolutions suspended distribution of

SRBR funds from [Ue Federated suspended distributions in fiscal years 2010-

retirementplan for the fiscal yeazs 2010- 20I 1 (City R.iN, Exh. L) and 2012-2013
2011, 201 I-2012, and 2012-2013. (City RJN, Exli. M)

Su000rtine F,vidence:

RJN., Exhs. L, M, N

54. For the Police and Pire Retirement Objection: irrelevant and miduly prejudicial
System, Municipal Code §336.580(D)(5)
stated: "Upon the approval of the Objections to evidence 24
meU~odology by the City Council, the
Board shall make distribulions in
accordance with such methodology'

SupportinE Evidencr.

gg CA58 N0. 1-12-CV-725926

SEPARATE STA"I'EMENT OP UNDISPUTED PACT'S
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Moving Party's Undisptit¢d Material. -Opposing Party's Response and -

FacCs snd 6u{fporfi7rg Evidence Supposing Evidence

• RJN., ~xh. U.

55. In 2002, the City Council adopted Objection: irrelevant and unduly prejudicial
Resolution No. 70822, which approved
"7he Methodology Cor the Distribution of Objections to evidence 25
Moneys In the Supplemental Re[ircc
Benefit Reserve Of'I~he Police and Fire
Department ReGiement Fund."

Supportine Evidence:

R7N., Exh. N.

56. Beginning iu 2010, the City Council Objection: in'elevant and unduly pcejudSefal
amended the Municipal Code for the
Police and Fite retirement plan to provide Objections to evidence 24
that °thee shall be no distribution during
calendar years 2010, 201 I, 2012 or
during calendar year 2013 ..."
(Municipal Code section 336.580(D)(2)

Sopoortu~E Evidence:

• RJN., Exh. D.

57. I~ 1986 when the Cary Council Undisputed as to Federated CiTy Employees'

authorized the Federated SRBR, and in Retirement System

2001, when the City Council authorized

the Police and Fire SRBR, the actuaries
reported that the City's two pension
retirement funds were fully funded.

Sunnortiue Evidence:

• RJN, 6xh. O [November 22,
7985 Letter fi'om Coates,
FIerfiirth ~ Ei~glaud, to Edward
P. OveROn, Retirement and
Benefits Administrator, re:
SB650 Study]; Guaa Dec.,
Exh S9 [Actuazial Valuation
Repoli, City of San Jose Police
and Fire Department Reliremait
Plan, as of June 3Q 2012, at p. __

-- ... 
_

gq CASE NO. I-I2-CV-225926

SEPARATE STATEMENT OI' UNDISPUTED FACTS
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Moving Pariy's Urid~sputed Materiai - OpposiiS~Party's ~teSpopae and
~bnats antl'&uppopting Evidence.. Sup,~oi~ti~7g~i¢~~iee -

5 (showing plan ovcifunded at
1 ] 4.8% as of Junc 3Q 2001 J

58. [n 2010, ~'.Ol ],and 2012, [hc actuaries Undisputed as [o Federated City Employees'
reported that the City s two pension Retirement Sys[em
funds had unfunded pension liabilities.

SupportinE Evidence:

Gurza Dec., ¶ 49, Exhs. 58, 59
[2012 Chciron reports, Federated
Cmployees Retirement System at
p. 6, Police and Pire Department
Retirement Plan at p. 5, tables
showing unfunded pension
liabilities]

59. In 2011, and 2012, tl~e actuaries reported Undisputed as to Federated City Employees'
that the CiTy's two pension funds had Retirement System
"excess earnings" for the year— as
defined in the Municipal Code—to fund
the SRBR.

Sunportine Evidence: -

Gurza Dec.. Exhs. 44, 45, 46, 47,
48.

9d CASE NO. 7-12-CV-225926
SEPARA?E STATBMF.Nf OF UNDISPUTeD FACTS

IN SUPPORT OF DEFENDANTS' MOTION TOR SUMMARY ADJUDICA7ION
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4. Pro~nissory And Equitable ~stonnel

~1FSCME eighth cause of action.

Issue 4A: Sari JosE Charter 51506-A (Employee Additional Pension Contributions)

There is no triable issue as [o any material fact and Defendants are entitled to summazy

adj udicalion as a matter of law tl~a[ San Sose Charter Section 1506-A is not a violation of

promissory or equitable estoppel and does not breach any duty by Defendants to Plaintiff. The

City Cha~tee may requiec employees to pay addiUOUaI pension emrtributions to defray pension plan

unfunded liabilities. The CiTy made no legally binding promise to pay for all pension plan

unfunded liabilities.

1. Section 1506-A("Current Employees") Undisputed
of Measure B states:

(a) "Current Employees" moans employees
of the City of San Jose as of the
effective date of this Act and who aze
not covered under the Tier 2 Plan
(Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Program ("VEP,"
described herein), Current Bmployees
shall have their compensation adjusted
through additional xotiremcnt
contributions in increments of 4% of
pwsionable pay per year, up to a
maximum of 16%, but not more than
50% of the costs to amortize any pensio~~
unfunded liabilities, except for u~y
pension unfunded liabilities that may
east due to Tier 2 benefits in the future.
These contributions shall be in addition
to employees normal pension
contribn[ions and contributions towazds
retiree healthcaze benefits.

(c) The starting date fox an employee's
compensation adjustment under this
Section shalt be June 23, 2013,

—_. ~j CASE NO. I-I2-CV-225926
SEPARATH STATEMENT OF LMD(SPUTED FACTS

1N SUPPORT OF DtiFGNDANTS' MOTION FOR SUMMARY ADJUDICATION
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~;. MPVIl7gPariy°s~Jrirlisputed Material "Oppb3iugl~-ariy^~ Rxepbvse and
-F.Scte a~`d'~apporting Evidence

s... Suppo'i~tfng~vide~~e

implemented. If the VEP has not been
implemented or any reason, the
compensation adj ustmen[s shall apply m
all Current Employees.

(d) The compensation adjusLnent through
additions( employee contributions for
Current Employees shall he calculated
separately for employees in the Police
and Fire Department Retirement Play
and employees in the Federated City
Employees' Retirement System.

(e) The compensation adjustment shall be
treated in the same manner as any other
employee wntribuCions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
througlipayroll deductions pursuant to
applicable Internal Revenue Code
Seerions. The additional coohibutions
shall be subject [o witlxirawal, return
and redeposit in the same manner as any
otUer employee contributions.

Suoportin¢ Evidence:

DefendanPs Request for
Judicial Nolice ("R.iN"), Exh.
B, pp. 45 ("Measum B").

2. On or around April 12, 1960, the voters Undisputed
ratified Proposition A, which amended
the San Jose Charter to include Section
78b.

Supportive Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 7961,
a raving amendment of

92 CASE NO. l-12-CV-225926
SF.PARATG STATF,MLNT OF UNDISPUTED FACTS

IN SUPPORT OF DEPENDANTS' MO"PION FOR SUMMARY ADJUDICA'T'ION



Moving Patty's Oddisputed Material , Oppositig Party's Response and
2 Facts and 5upp6rtuig~vidence Suppp~'ting ~d~nce .

Charter of San Josc to include
3 Section 78b ("lliscretionary
q Powers of Cou~~cil Respecting

Retirement') of AiYicle J~.
5

6 3. Former San Sos€ Charter Section 786
~ stated:

"Anything in Section 78a of the Charter
8 [o the contrary notwitlustanding, the
9 Cauneil in its discretion may at any

lime, or fi~om time to time, by ordinance,
~p amend a~ otherwise change the

retirement plan established by said
~ Section 78a or any retirement plan or

plans established pursuant to said
~z Section 78a, or adopt or established a
~ 3 new or different plan or plans for

eligible members of the police or fire
~ 4 deparUnenl of the City of San Jos€ " ...

"alt as the Council may deem proper and
15 subject to such conditions, rostrictions,

limitations, terms and other provisions
~ 6 as the Council may deem proper..."

17

18 Suoportina Evidence:

• RJN, Exh. E (California
~9 Assembly Concurrent
Z~ Resolution No. 17, adopted in

Assembly Jvivary 18, 1961,
21 approving amendment of

Cltazter of San 7os€ to include
22 Section 78b (°Discretio~~azy

Powers of Council Respec5ng23
ReliremenP') of Article X).

24

25

26

27

2R -----

llisputed as incomplete (material terms missing).
In relevant pail, the section read:

"Anything in Section 78a of the Charter to
the contrary notwithstanding, [he Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement plan or
plans established pursuant to said Section
78a, or adopt or eslablisli a new or different
play or plans for eligible members of the
police oc fire department of the City of San
JosB, for the purpose of providing benefits
for members of any such plan or plans in
excess of those benefits authorized o~
required by the provisions of said Section
89a" ... "all as the Council may deem
proper and subject to suci~ conditions,
restricfions, ]imitations, terms and other
provisions as the Council may deem proper;
provided, however, thaC

(1) The Council shn![ not decrepse any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member oCany such plan of any rights
to which he would be entitled under Section
78a....,,

(Emphasis added.)

Sunoorfine Evidence

• Ciry's RJN, B~. E (California Assembly
Concurrent Resolution No. ] 7, adopted in
Assembly January 18, 1961, approving
amendment of Charter of San 7os€ to
include Section 78b ("Discretionary Powers

CASE NO. I -I2-CV-225926

JCYAKA 1 L 1'I A 1 EM8N7' OF' UNDISPUTED FACTS
IN SUPPORT OF DEPENDANTS' MOTION FOR SUMMARY ADNDICATION



%r MuVing Yarty's Undisputed Material ;_Opposing P"arty's Reapnuseand
FacYS and.Supporting Evitlence -

-
Sulppbj'ting Evidralse

_._._ _
of Couoeil Respecting RetiremenP~ of
Article X).______ _

4. The ballot argwnent in favor' of

_

Disputed as incomplete
Proposition A stated:

"THIS AMENDMENT G1VE9
'fO

The ballot acgumeirt in favor oCA'nposition A
DISCRETIONARY POWERS THE also says:
CITY COUNCIL! II is good
government [o allow the City Council to `YOUR POLICE AN FIRF,MEN NEED

be responsible far investigating PROPOSITION A! Proposition A was placed on

problems and deciding how to solve he ballot by the Ciry Council ai the request of the

them [¶] THIS AMENDMENT ]S embers of your police and fire departments. The

SIMPLE! Leave all the technical details «rpose ojthis amenAment is [o ettab[e tl~e City

up to your City Council. They have a Coemei/ to take [egn[steps to provide survivor

staff m assist them including a very enefe[s jor your policemen's aced firemen's
capable City Attorney." mni[ies. San Jose Policemen and Firemen do not

- ave Social Security or any other survivor
benefits of any kind. Almost all other cities

Suopor[in¢ Evidence: rovide survivor benefits.

RJN, Exh. F (Rallo[ Pamphlet SURVIVOR BENEFITS FlRE PROHIBITP,D AT
for Chaner Amendment — PRGSENT IN THE CITY CHARTER! In order
Proposition A, [o be submitted o allow the City Council to adapt reasonable
to the Electors of the City of ~urvivor benefits, zt is necessnr~~ to amend the
San Jose ,April 12, 1960, Ciry Charter. Iv other words, this amendment
including "Argument in Pavor exely unties the Bands of your City Qouncil.
of Proposition A°). O SPECIFIC PLAN IS PROPOSED IN THIS

MENDMENT!

One reason is that Che City Council should have
road powers to investigate and decide on matters

'ust like this. A secant reasa~t is tlen[ [he
olicenien and firemen have confidence !ha[ the

City Council will enac[fair and rensottabfe
rovisim~s."

Cmphasis added.)

Supuur[inp Evidence:

• City's RJN, Exh. P (Balbt Pamphlet fog
Charter Amendment— Proposition A, to be
submitted to the Electors oS'the City of San
Jose, April 12, 1960, including "Argument
in Fuvor oPPeoposition A").

5. As adopted by [he voters in 1965, the Undisputed;
San ,~os~ City Charter states a[ Section __

--....'— "'~ 9Q CASL NO. 1-12-CV-225926

SLPARA"fE STATeMF.NT OF UNDISPUTED FACTS

M SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION



Moving Party'S UndispuCed Material Opposing Pariy's Response and
Facts aid Suppor~ipg EviYlevice

~

Suppiiriing Evideuee

7 500:
However, Title of Section 1500 reads "Duty to

Except as hereinafter otherwise Provide Retirement Syytem."
provided, the Council shall provide, Uy Supporting Evidence:
ordinance or ordinances, for the creation,
establishment and maintenance of a • R.iN, E;th. U (1965 Charter)
retirement plan or plans for all offices
and employees of [he Ciry. Sucb plan or
plans need not be the same fox al]
officers and employees. Subject ro other
provisionx of this Article, the Connell
n ay at arty time, or 6~an~ time to time,
amend or n(herwise change tiny
reHrerne~el plan ar plans or adop! ov
establish a new or different plan or
plans for adl or uny o~rers or
eu:ployees."

Snpportina Evidence:

• R1N, Exh. G (1965 Charter)
(emphasis added).

6. As adopted by [he voters in 1965, [he Disputed as incomplete
San .~os8 City Cherter states at Section *The Title of Section 1503 is: "Coi:6nuance of
1503:

isluig Retireneent SVSlems"
Any and all retirement system or

gmphasis added)
systems, existing upon adop5on of this
Chcutei, for the retirement of oFficexs or * It reads, in its entirety:
employees of the City, adopted under ny pnd adl retirement system or sys[erns, vxistuig
any law or wlox of any law, including upon adopftore of this Charter, for the retirement
but not limited [o tliose retirement f officers of employees of tho City, adopted
systems established by Parts 1, 2 and 4 order any law or color of any law, including but
of Chapter 9 of Article II of the San JosB of limited to those retirement systems established
Municipal Code, are hereby confirmed, y parts ], 2 and 4 of Chapter 9 of Article II of tl~
validated and declared legally effective San Jose Municipal Code, are hereby confirmed,
and shall continue until otherwise alidated and declared legally effecrive and shall
provided by ordinance.... However, ontinue u~~[i] otherwise provided by ordinance.
subject to other provisions of this The foregoing yrovisions ofUds Section shall
Article, the Council shat! at all times operate to supply such authonza[ion as may be
Hare Jee power arad nigh! 10 repegl or ecessary to validate any such retirement system
anaerrd arev such retirenreru systern or or systems which could have been supplied io the
systems, and m adop/ or' es[nUlish a neiv ~ar[er of the City of San Jose or by the people o
or different larr or plans for till or any
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Moving Pa~l's"[dndisquYed Material. ?Dppoaing Y~rfy's &espouse and
'~Y~s and Buppoxh"Sig Evidence -. Sup~ror-tang Evidence

~ofadoptiono~cers m~ employees, i[ being the intent the City ut the (irr~e or amervdmen~ of
[ha! the foregoing sections of [his Ar-(icle any such retiremen! system or systwns. However,
shall prevail over'the provisions oj[his subject to other provisions of this Article, the
Sectlon." Council shall at a0 times have the power and right

to repeal or amend mey suds reliremenl sys/ere or
ysteues, and to adopt or establish a new or

Supportive Evidence: ifferen[ play or plans for all or any officers ox

• RJN, Exh. G (1965 Charter) mployees, it being the intent that the fo~zgoing

(emphasis added). sections of this Article shall prevail over the
provisions of this Section.

emphasis added)

Su000rtlne Evidence:

CiTy's RSN. 8xh. G (1965 Chzrter)

7. Section 902 of the San Jose City Charter Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provided in this
Charter, shall be fixed by the Council."

SuDDOrtinE Evidence:

• R7N, Exh. A.

8. City Charter section 602 states: "The Undispu[eA (although this is not the entirety of

following acts of the Council shall be by section 602)
ordinance: (a) Those acts required by
specific provision of this Charter or by
arduiance."

$nPPOHin¢ EVldence:

• RJN, Exh.A

9. Ciry Charter section 1500 states: Objection: irrelevant; asked and answered
"Except as hereinafter otherwise (substance of Section 1500 addressed in previous

provided, the Council shall provide, by aragraph)
ordinance or ordinances, for the creation,
es[ablishmeot and meintenxnce of a
retirement plan or plans for all officers
and employees of the GiTy.°'

g( CASE NO. I-I2-CV-225926
SGPARATB STATEMENT OF UNDISPUTED FACTS
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~. Moving Yarty°s Ilntlispti~ted Material ~ Opposing 3~arty's Respahse and
Faets ggtl Supporting Evidence t. Supppf4ing Evidence

Sunnnr[ina evidence:

R7N, Exh. A

0. The Ciry Council bas enacted some Disputed: as is relevant to AFSCME-s case, the
ordinances implementi~~g Measure B. City Council has only amended the

Mmiicipat Code ro remove the SRBR.

Sunportine F,vidence: Suoourtine F,videncr.

• Gurza Deel, Exlis. 54, 55 • Gurza Dec., Ems. 54

(Federated, Police and Fire • Alle~~ Dca, ¶27
Ordinances).

1 L In 201Q a Coalition of City unions Abjection: relevance and undue prejudice
made a proposal to the City which
stated: Objections to Tvidenec 2-5

5.12. Additional Retirement dditional Su or[in Evidence:
Contribution. •Allen Dec., ¶15

Effective June 27, 2010 through
June 28, 2011, al] employees
will make additional retireme~ii
contributions in an amount
equivalent to 10% of total
compensation effective June 27,
2010. The amounts so
contributed will be applied to
subsidize aid thus reduce the
prim' service wntribu[ions that
the City would otherwise be
required to make. "I'he parties
specifically understand that this
agreement neither alters nor
wnflicts with the City Chazter
Section 1505(c) because under
this agreement, employees will
he subsidizing the Ciry's
SecUOn I505(c) required
contribution.

SupDOrtin2 Evidence:

• Guczu Dec.,¶¶ 16-19, GxU. 2.

9] CASE NO. I-I2-CV-225926
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s- NTuving Party's [lndisputed Makerial' Oppnsiug Pafty's ~tes~anse and
d'iants and Supporting Evidence ~ Svppo3~ing E~idenog

12. Other union proposals, including Objection: relevance and undue prejudice

proposals by the SJPOA a~~d ]AFF, also • Objections [o Evidence 2-5
proposed [hat employees woWd pay
additional pension w~tribulion5 to Additional Su ortin Evidence:
defray pension plan unfunded pension ~ Allen Uec, ¶15liabilities.

Suoportine Evidence:

Gv¢a Dec,~[77, 1 R, Exhs. 3-6.

] 3. Fox [he yeriod 2010-2011, [he following
bjection: relevance and undue prejudicesix unions agreed that their members

would pay additional ongoing and one • Objections to Evidence 1 I, 72
time employee pensio~~ contributions, dditional Su ortin Evidence:
and accept wage reductions, totaling
approximately 10%during fiscal year •Allen Dec., ¶15
2010-2011 to be used to defray pension
plan unfunded liabilities (except the
YOA agreed only to a 5.25%. one time
additional pension contribution):

• Association oTEngi~ieers and
Architects (AEA) (plaintiff Mukhar is
president),

• AssociaUOn of Maintenance
Supervisory Peesonnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• Uriernational Union of Operaling
Engineers, Local No. 3 (representing
plaintiffs in the 73arris easre)

• San lose Police Officers Association
(plaintilY'in the SJPOA case).

Sunpurtine Evidence:

• Gtuza Dec.,¶¶ 6, 24, Exhs. 11,
15, 17, 23, 25, 29.

~$ CASE NO. I-I2-CV-225926
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Moving P&sty's Undisputed Material <Opposrug Patty's ReSptiuse and
Faets anti 5~t~portitig Evidence ~? Supporting evidence

14. For the period 2010-2011, the following
pb~ection ~elevauee and undue prejudice

unions either agiced to a wage reduction
or the City imposed a wage reduction: Objections to Evidence 1 1, 13

--Association of Building Maohanical
dditional Sn main Evidence:

and Electric Inspectors (AIIMEI) • Alleo Dec., ¶15
—Association of Legal Professionals
(AI,P).
--Executive Management and
Professional Employees (Unit 99), and
other unrepresented employees.

Supporting Evidence:

• Qurza Dec.,¶25, Exhs. 9, 13,
32, 33.

15. The 2010-2011 Agreement MOA biection: relevance and undue prejudicebetween the City and AEA, states at
Section 10.1.1: • Objections to Evidence ] 1, 14

On-Going Additional Retirement
Contributions. Effective Tune 27, 2010,
all employees wlio are members of the
Federated City Employees' Retirement
System will male additional ec[irement
contributions in the amowrt of 7.30°/ of
pensionable compensation, and the
amounts so co~Vibuted will be applied
to reduce fife contributions Uiat llie City
would otherwise be required to make Cor
the pe~tsion unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribution wootd
be in addition to the employee retirement
contribution rates that have been
approved by tlic Federated City
Employees' Retirement Sys[eut Baard.
The intent of this additional retirement
contribution by employees is to reduce
the City's required pension retirement
contribulion rate by a commensurate

99 CASF, NO. 1-12-CV-225926
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-:. Movjng Pa~?ty's Ondis~fitetl Material+ ib~fpasing Party's Response and
- Pi-ahxs ~ttil SuppnrNgg ~EviUence ~ Supppriing EViUence

._ —:
730%of pensionable compensation, as
illustrated below ...

Supportive Evidence:

• Gurra Uec.,¶27, Exh, I I.

_ _
16. The 2010-201 I MOA between the City

_..

bjec[ion: iclevance and undue prejudice
and AEA, also agreed to employees
making an additional one time pension . Objections to Evidenec 11, 15
contribution "iv the amount of 3.53% of
pensimiable compensation, and the
amounts so contributed will be applied
[o reduce the contribulions that the City
would otherwise be required to make
during [hat time period for the pension
unfunded liability...." (Section 10.1.2)

SunDOrting evidence:

• Gucza Dec.,¶28, Exh, 11.

17. 77~e 2010-2011 MOA between tt~e City Objeerian: relevance vid undue prejudice
acid AEA stated in connection with
employees paying additional pension Objections to Evidence 1 t, t4
conhi6utions: "The parties understand
that in order to implement this
provision, a~ amendment must be made
to the Federated City Employees'
Retirement System that requires an
ordioaoce amending the San Jose
Municipal Code.° (Id. at Section
10.1.4))

Sullpo~linE Vivid COCK.

• Gurza Dec,¶27, Exh, ll

] 8. The City's 2010-2011 agreements with Abjection: relevance and undue prejudice
the following unions stated in
convection with employees paying . Objections to Evidence 11, 15
additional pe~sioo contributions The
parties understand that in ocde~ [o
implement this provision, an amendment

be made to [ e ~ederz[ed__.__must
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Moving Pasty's tJndishuYed Material ;'apposing Parry's Response and

Facts apll,Supportin~EVideuce L SuppuYting ~+dente

Employees' Retircmei~t System that
_.__

requires an ordinance amending the Sa~~
lose Municipal Code" or "The parties
understand that in order to implement
this provision, an amendment must be
made to the Police and Fire Department
Retirement Plan that requires an
ordinwice amending the sao Jose
Municipal Codc

• Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• Cily Association of Management
Personnel (CAMP)

• international Bxothcrhood of -
Elecirical Workers, Local 332
(IBEW)

• International Union oS Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

• San 7osc Police O~ceis Association
(plaintiff in the SJPOA case).

SupnortinE Evidence:

Gw'za Uec.,¶¶ 6, 28, Exhs. 11,
15, 17, 23, 25, 29.

____.

19. in 2011, the City reached agreements Objection: relevance and undue prejudice

with the following unions for their . pbjectiens To Evidence 1 1, 16~
members to accept an approximate 70%
wage reduction fm'the period 20ll-
2012:

Association of Engineers and
Architects (AEA) (plaintiff Mukhxc is
pcesiden[),
Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

City Association of Management
Personnel (CAMP)

101 CASE NO. I-12-CV-225926
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'= M~ving~Pa7~ly's UhilSsputed Material `Oppoaittg 1~~s'ly's Response and
Facts ani3 fiuppottifig Evidence - Suppo~ting•L~idence

• International Brotl~erhood of
Electrical Workers Local 332
(IBEW)

• I~lernational Union ofOperating
lingineers, Local No. 3 (representing
plaintiffs in the Harris case)

• San .ios€Police Officers Association
(plaintiff in the S.1POA case).
Intcrnatiooal Association of
Firefighters, Local 230;

S~mpor6ne Evidence:

• Gurza Dea, ¶3Q Exhs.
10, 12, 14, 16, 1 H, 20, 22, 24, 26,
28, 30, 31, 34.

20. In 2011, the Ci[y imposed a last, Besl Undisputed, but for clarification purposes:
and Finul Offer on plaintiff AFSCME
for an approximate 12%wage reduction
for the period 2011-2012. • Hffective September ] 8, 2011, CEO members

realized a 12.16% wage reductio~~

Su000rtina Evidence: •Effective Sune 26, 2011, MHF members

Guxza Dec., ¶ 26, Exhs. 20, 28 realized a ]2.01%wage reduction

Supporfina Evidence:

Gurza Dec., L?xhs. 20, 28
21. For Federated employees, the Municipal Undisputed

Code provides: "Notwithstanding any
other provisions of this Part 6 or of ote: this section was added to the Municipal
Chapter 3.44, members of this system Code around .tune 2010 and became effective July
shall make such additional rebromen[ 010
contributions as may be required by Su ortin Evidence:
resolution adopted by the city council oe
by executed agceexnent with a

~ AFSCME R,iN, Exh. F

recognized bargaining unit." (Municipal
Code 3.28.755)

SuDPOrtine Evidence:

R7N, Exh. C, (Municipal Code,
Chapter 3.28).
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22. Under the Municipal Code for Police
and Fire Plan employees.

• Police and Pire Plan employees
not subject to interost arbitratio~~, "shall
make such additional retirement
contributions as may be required Uy
resolution adopted by [ho city eonncil or
by executed agreement with a
rewgnized bargaining unit " (Municipal
Code 3361525(A).)

Police and Fire Ptan employces
subject ro interest arbiLatioq "shall
make such additional reticemeut
contributions for fiscal years 2010-2011
as may be required by executed
agreement with arecognized bargaining
unit or binding order of azbitrarioa"
(Municipal Code 336.1525(B).)

S~moortine Evidence:

• R.~N, Exh. D, (Mwiicipal Code,

Jbjection: relevance and undue prejudice

Objeciians to Evidence 24
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Issue 4B~ Snn Jose Clenrter b1512-A (Emolovee Retiree Healthca~~e Cand~ibutions)

Thecc ace triable issues of material fact. Therefore. Defendants arc no[ entitled to

summary adjudication as a matter of law.

4,.,;14IZjving Paity's Untlispotetl Materia# '~Dpposing P~Yty'~Respouse and

F2cSS ail8 Supporting EYidence Supporting Evidence

23. San Jos€ Charter Section 1512-A states: Undisputed

"Existing and new employees must Note: this section was added by Measm~e B

wntribute a minimum of 50°/ of the cost
of retiree healthcare, including both
normal cost and unfunded liabilities."

Su~norting Evidence:

• RJN, Exh. B.

_...

2A. On oe around April 12, 1960, the voters

___

Undisputed
ratified Proposition A, which amended
the San Josh Charter to include Section _
78b.

SupuorCin¢ Evidence:

RJN, Exh. ~ (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly .ianuary 18, 1961,
approving umenclmen[ of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

25. Pormec San Jose C6urter Section 78b Disputed as incomplem (material terms missing):

stated:

"AnytUing in Section 78a of the Charter °<Any[hing in Section 78a of the Charter to
to the contrary notwithstanding, the the contrazy notwithstanding, the Council in
Council in its discretion may at any its disexetion may at any lime, or from rime
time, or from time to time, by ordinance, to time, by ordi~ence, amend or oihe~wise
amend or otherwise change the cha~~ge the retirement plan established by

Boa cnseNO.,-,z-cv-zzs~e'
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Moving Paxty's iJndisputed Material Opposing Patty's Response and'
Facts end 5unpor(ing.Cvidence ~: Supporfi~g Evidence

~~retirement plan established by said said Scetion 78a or any retirement plan or
Section 78a or any relireme~t plan or plans established pursuant to said Section
plans established pursuant to said 78a, or adopt or establish a new or different
Section 78a, or adopt or established a plan or plans for eligible members of [he
~~ew or difleren[ plan or plans for police or fire departn~en[ of [he City of San
eligible members of the police ac fire Jos€, for the purpose of providing benefits
depa~hnent of [he City of San Jose " ... for nsembers of any such plan ox plans in
"all as the Council may deem proper and excess oj[hose benefits authorized or
subject [o such conditions, restrictions, required by the provisions of said Section
limitations, terms and other provisions 89a" . _ -`all as the Council may deem
as the Council may deem proper;..." proper and subject [o sueli conditions,

restrictions, limitalions, terms and other
provisions as the Council may deem proper;

SupnoHine ~videnee: provided, however, that:

• R7N, Exh. E (California (I)'i'he Council shat uo[decrease any of said
Assembly Concurrent benefits Uelow those which Section 78a
Resolution No. I7, adopted i~~ makes mandatory, nor otherwise deprive
Assembly January 18, 1961, any momber of any such plan of any rights
approving amendment of to which he would be entitled under Section
Charter of Sao Josh to include 7ga,,,,=_
Section 78b ("Discretionary
Powers o1'Council Respecting (Emphasis added.)

RetiremenP') of Artic]e X).

Supportive Evidence:

• City's R7N, Exh. E (California Assembly
Concurrent Resoluliou No. 17, adopted in
Assembly January 18, 1961, approving
arne~dmcnt of Charter of San Jose to
include Suction 786 ("Discretionary Powees
of Council Respecting RetiremenP') oC
Article X .

26. The ballot argument in favor of Disputed as incomplote
Proposition A stated:

"THIS AMENDMEN"C GIVES
The ballot ar ~ment in favor of Pro osition A

p
DISCRETIONARY POWERS TO THE

also say :
CITY COUNCIL! ]tis good
government to allow the City Council to `YOUR POLICE' AN FIREMEN NF;BD
be responsible for investigating ROPOSITION A! Proposition A was placed on
problems and deciding how to solve he ballot by the City Counei] at the request of the
[hem. [¶] THIS AMENDMENT IS nembers of your police and fire departments. Tlee
SIMPLE! Leave all the technical details ~apose of dris nrneredmeiat is to enable the Ciry
up to your City Council. They have a Cnimci7lo take Legal steps to provide servivor
staff to assist them including a vet er~efils for your policemen's and fir~ttaen's
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~~. MbYit~g Party's 13ndi&poled Materia'I 'Oppusiug Pariy's RES~o7nap and
Facts and SupppHCing Pividence SappoXtigg EVtdence

capable Cily Atmmey." amities. San Jose Policemen and Firemen do not
ave Social Security or any othea'survivor
enefits oYany kind. Almost all other cities

Supnortine Evidence: rovide survivor benefits.

• RJN, Exh. F (Ballot Pamplilet SURVNOI2 RF,NEFCPS ARE PROHIBITED AT
Tor Charter Amendment — 'ItESEN"I~ IN THE CITY CHARTER! In order
Proposition A, to he submitted o n(!ow the City Cneenci(m adopt reasouab[e
to Il~c Electors of the Ciry of ttrvivor beneflJS, it is ~tecessary to amend the
Sa~~ Jose ,April 12, 196Q Ciry Charter. In other words, this amendment
including "Argument in Favor merely unties the Bands of your City Council.
of Proposition A").

p SPECIFIC PLAN IS PROPOSED IN TIiIS
AMENDMENT!

❑e reason is tkiat the CiTy Council should have
broad powers to investigate and decide on matters
'ust like this. A second reason is that the
olicemen and firemett hove confidence that the

City Council will enact fair and reasonable
~rnvisions."

(Emphasis added.)

Sunnortin¢ Evidence:

• City's RJN, Exh. F (Ballot Pamphlet for
Charter Amendment— Proposition A, to be
submitted to the Electors of the Ciry of Sao
JosB, Ayril 12, (960, including "Argument
in Favor of Pro osition A ~.

27. As adopted by the voters i~~ 1965, the ndispuled
San Jose City Charter states at Section However, Tifle of Section 1500 reads: "Duty to
1500: provide Retirement System."
L'xcept as hereinafter otherwise

Su000rtin¢ Evidence:
provided, the Council shall provide, by
ordinance or ordinances, for Hie creation, • ~, Exh. G (1965 Charter)
establishment and maintenance of a
retirement pla~~ or plans for all offices
and employees of the Ciry. Such play or
plans need not be the same for all
e~cers end employees. S¢~hject to ocher
provisions of (his Article, the Counei]
nray at arry Time, or fi~nm live to time,
arnend or otherwise change any
retirement plan w' plans ar adopt or
eslabl islr a raew or di jferent plan or

106 CASE NO. 7-72-CV-225926___._
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-. MUViug~aTty's I3ndsp'lRed Materi57 • ;'OppasiugPart3•'s Response 9~1d
Faats an0 Supporting E~'idence ?; Supporting Evidenee

plans for oll or any ojficeri m-
employees. "

Suonar[ina Evidence:

• R7N, Exh. G (1965 Charter)
(emphasis addedj.

28. As adopted by the voters in 1965, the Dispu(ed as incomplete
San Jose City Charter states at Section • ~fhe Title of Section 1503 is ̀ Continuance of
1503: %xistirig Relireivaent Systems"
Any and all retirement system or (Emphasis added.)
systems, existing upon adoption of this
Charter, for the retirement of officers or * It reads, in its entirety:

employees of the City, adopted under ny and ull relirenreret system or systems, e~s[ing
any law or color of any law, including upon adoption of tGia~ Cdnrter, for the retirement
but not limited [o those retirement f officers or employees of the City, adopted
systems established by Parts 1, 2 and 4 Eder any law or color of any law, including but
of Chapter 9 of Article II of the San JosB of limited ro those retirement systems established
Municipal Code, nee hereby confirmed, y pans 1, 2 and 4 of Chapter 9 of Article R of th
validated and declared legally affective San Jose Municipal Code. are hereby confirmed,
and shall continue until otherwise alidated and declared legally effecfive and shall
provided by ordinance.... However, ontinue until otherwise provided by ordinance.
subject to other provisions of [his- The foregoing provisions ojUiis Section shall
Article, the Council shall at all times pexate to supply such authorization as may be
have the power and right to repeal ox ecessuy to validate any such cerirement system
amend any such retirement system or r systems which could have been supplied in the
systems, and to adoyi or establish a new Charter of the City of San Jose or by the people o
ox different plan or plans far all or any he City at dxe time of adoption or amendmen/ of
officers or employees, it being the intent ny such retirement system or syslen~s. However,
that the foregoing sections of this Article subject to other provisions of this Article, the
shall prevail over the peovisions of this Council shall at all times have the power and right
Section." o repeal or amend any such retirement system ar

ystems, end to adopt or establish a new or
i~erent plan or plans Tor all or any officers or

SuoportinE Evidence: employees, ii being the intent that the foregoing
• RJN, Hxh. G (1965 Charter). sections of this Article shall prevail over the

rovisions of [his Section.

Emphasis added)

Sunaortina Evidence:

• City's RJN, Exh. G (1965 Charter)
(omphasis addedj.
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Moving Yarry's Undisputed Matcriai '; 9pposfug Party's ReF~ouse antl
~aetg ari l Support{ng.E~idence . Su~Porting evidence

29. Section 902 of the San Sose City Charier Undisputed
statei: "tlie compensation of all City
appointive officers rind employees,
except as otherwise provide in [his
Charter, shall be fixed by the Council"

Suonor[ine Evidence:

• R.IN, 6xh. A.

30. City Charter scctioo 602 states: "The Undisputed (although this is not the entirety of
following acts of the Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of [his Charter or by
ordinance."

SUOPOI'h~C F:VIfICnC¢:

RJN, Exh.A

31. City Charter section 1500 slates: bjection: in'elevant; asked and answered
"Except as hereinafter otherwise (substance of Section 1500 addressed in previous
provided, the Council shall provide, by aragraph)
ordinance or ordinances, for the eceatiou,
establishment and maintenance of a
xetieement plan or plans for all officers
and employees of 8~e City."

Sunnortina Evidence:

• RJN, Exh. A

32. The City Council has enacted some Disputed: as is relevant to AFSMCE's case, the
ordinances implementing Measure B. City Council has only implement the

elimination of [he SRBR.

SunnortinE Evidence:

GiUZa Decl, F,xhs. 54, 55 Suppm~tine Evidence:
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Moving Party'S Urydisputed Ma#~rial iOpposiog Party's Response and
FacSS and Supporting Evi~len~e ~. Supporting ~viUerice

(Federated. Policc and Fire • Cuna Dec , ~xhs. 54
Ordinances).

• Allen Uec., ¶27

33. Municipal Code §3283R5(C) provides: ndisputed

"Contributions for other medical benefits ote: this section was added to the Municipal
shall be made by the City and [he .ode around May 2011
members in the ratio ofone-to-one." Su or[in Evidence:

• APSCME RJN G
Suoporfin2 Evidence:

• RIN, Exh. C.

34. Municipal Code §336.575(D) provides: Objection: relevance and m~due prejuAice

"Contributions for other benefits Objections to Evidence 24
provided t}uougli the medical benefits
account shall be made by the city and the
membees on the ratio o£ one~to-one."

Sunoortine Evidence:

• RJN, b'xh. D.

35. In 2007, City staFf submitted a Undisputed
memorandum to the City Council,
attaching actuarial reports, concerning
[he GASB standards for O[hec Post-
Employment Benefits.

SupportinE Evidence:

• Gurza Dec., ~¶ 35-37, Exhs. 36,
37,38.

36. Beginning in 2009, the City reached ~sputed
agreement with the following City
unions for employees to make annual When MEF and CHO reached an agreement in
conU'ibutions, inc~easiug incrementally 2009 with respcet [o finding of the ARC,
each year, to fund up to 50% of the they did so in part because of the fallowing
unfunded liabilities of retiree healthcare

attendant circumstances: a guaranteed salary
costs.

increase fog the eemaining year of the

--Association of Building, Mechanical contract, a healthy economy, and the healthy

and Electrical Inspectors (ABMEI), financial situation of the City. At the time,

109 CASE NO. i-12-CV-225926

SHPARA'fE S7'ATEMEN7' OF UNDISPUTED FACTS

IN SUPPORT OF DLFGNDANTS' MOT10N FOR SUMMARY ADJUDICATION ~"..



2

3

4

5

6

7

8

9,

]0

11

12

13

14

15 3~

l6

17

18

19

20

21

22

23

24

25

26

27

28

rh~C IIndisnnfed Mnferinl

--Association of Engineers and
Archituts, 1FPTE Local 21 (AEh Units
41/42 and 43),
--Association of Maintenance
Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--luternational Brotherhood of Electrical
Workers, Local No. 332 (lBL̂ ~;
--Municipal Employees' Federation,
AFSCME Loca1101 (ML'P)
—Confidential Employees Association,
AFSCM~Local 10] (CEO);
--Intemutional Association of
Firefighters, Local 230;
--San Jose Police OfScers As9ocia4on.

Suooartine lvidence:

• Cmrza Dec. ¶139, Exlis. 21, 39,
40.41.

~lhe City's agreement with AHA stated:

'Phe City and Cmployee Organization
agree to transition from the current
partial pre-funding of retiree medical
and dental healthcece benefits (referred
to as the "policy method') to prefuuding
of [he full Annual Required
Contribution (ARC) for 8ie retiree
healthcare plan ("Plan"). The transition
shall he accomplished by phasing into
fu11y funding the ARC over a period of
5ve (5) years begim~ing June 28, 2009.
The Plads initial unfunded retiree
healthcare liability stall he fully
amortized over a thirty year period su
that it shall be paid by June 30, 2039
(closed amor[izatimij. ....The City and
Plan members (active employees) shall
contribute to fundi~~g the ARC. in the
ratio currently provided under Section
328380(C)(i) and (3) of the San JosB
Municipal Code. Specifically,
contributions foe retiree medical benefits
shall be made by the City and members

earauvin was unaware of me
approximately 20%reduction in staffing anc
drastic reductions [o compensation (reduced
pay, i~ci~eased health benefit ces[, etc.) that
the City wanld affut in the future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
gieatec costs by active employees under the
2009. At the time, AFSCME was unaware
otthe City's furore plans to deign Measure
d and put it to the voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
the CiTy aad, indeed, key provisions have
not been abandoned by the parties. It is
AFSCME's posi[ioo that the parties are no
longer operating under the a~rcement, if
they ever were.

Supporting F,vidence:

• Allen Decl. 417: Doonan Uecl. 117R.

)Ujection: relevance and undue prejudice

)bjections to Evidence 1 R

Disputed: Cily's cited sourced da not support its
statement
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= lyigving Party's Undisputed Material. Apposfug Party's Rrsponse and
Facts nrcd 5upportitr~,khitlenc~

;._.:
8uppurting Evidepce

---for retiree dental benefits shall be made
by [he City and members in die ratio oI
eight-lo-three....: i'he Municipal Code
end/or applicable plan documents shall
be amended in accordance with the
above.

Sunnurti~e Evidence:

• Uurza Dec. ¶ 32 Exh. 4Q AEA,
Section 12.1.

38. The AEA agreement fudher stated: pbjec[ion: relevance and undue prejudice

The payments of the full ARC were to Objections to F,vidence 19
be phased in incrementally but "[B]y
the end of [he five yearphase-in, the
City and plan members shalt be
contributing [he full Annual Required
Contribution in the ratio currently
provided under Section 328380 (C) (I)
and (3) of the Sau 7os€ Municipal
Code."

Supportive Evidence:

• Gurra Decl., ¶ 41, Exh. 39,
AEA, §123.

39. The provisions from tlteAEA agreement Undisputed
on payments towards the full ARC is the
same or substanfially similaz to the text
in City agreements with the following
unions:

Association of Building, Mechanical
and Elechical inspectors (ABME]),
Associalion of Engineers and Architects,
IFPTE Locai 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), CiTy
Associalion of Management Personnel
(CAMP), International Brotherhood of
Electrical Workers, Local No. 332
(IBEX; Municipal Employees'
Federation, AFSCME Local 101 (MEE);

enCa F,m to ees Associafion

~]] CASH NO. I-I2-CV-225926
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"~11Loving ~arty's'Undisputed Material- ~ 4~po5ing Party's Respun~e and
Racts aYi?I Supporting Evidence -~ Supporting E~'fdenFe

AFSCME Loca1101 (CEO).

Sunnurting P;videncc:

• Cuna Dcc., ¶ 43, Exhs.39, 4Q
41.

40. fhe SJPOA and Firefighters agrecmrnts pbjec[ion: relevance and undue prejudice
on payment of the ARC cap [he _
contribution towards paying the full Objections [o L~vidence 22, 23
ARC at 10% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts aver
drat perce~itage.

Supnortine Evidence:

Gw~za Dec., ¶ 44, Exhs.
21 [Firefighters], Exh.
41 [SJPOA].

41. In a Lest, Bosl and Final Offer, the CiTy Objection: relevance and undue prejudice
imposed upon OE#3 the cequixement Objections to Evidence 20, 2]
that its members make increased
contributions, inereme~tally, towards
paying the full ARC.

Suoportinp Evidence:

• Gurza Dec., ¶43, Exh. 42, 43

]~2 CASE NO. I-I2-CV-225926
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I Issue 4Q San Jord Charter 61511-A (Supolemeutal Retiree Benert Resarve)

2 There is no triable issue as to any material fact and Defendants are entitled [o summary

3 adjudication as a matter of law that San SosB Charter Section 7 Sll-A is not a violation of

4 promissory or equitable estoppel and does no[ breach any duty by DeCe~dan[s to Plainlif£ The

5 Supplemental Retiree Benefit Reserve was a discretionary benefit P1aiNiffs have no riglrt to

6 continuation of ox paymeii[s from the SRBR.

~ ~' ]VZ»vingPs'ty'9,I7ndisptited`Mate2'ial
g ~~'aCt&~Ptf11 ~µ~3pOrti~Y~F{vitlCnCe

9 42. Section 1511-A ("Supplemental
Payments to Retirces") of Measure B

~~ states:

~ ~ 1'he Suppiemeutal Retiree Benefit
Reserve (°SRBR" shall be discontinued,

12 and [he assets returned to the appropriate
~ 3 retirement trust fiand. Any supplemental

payments to retirees in addido~ to the

14 benefits authorized herein shall not be
funded from plan assets.

15

16 Sunportin¢ Evidence:

1~ • RJN, F.xh. B.

I8
43. On or azound April 12, 19C>Q the voters

19 ratified Proposition A, wUich amended
LQ the San Jose Charter to include Section

78b.

21

ZZ Su000rtina Evidence:

• RJN, tixh. E (California
~~ Assembly Concurrent
Zq Resolution No. 17, adopted in

Flssembly January I8, 1961,
25 approving amendment of

Charter of San Jose to include
Z6 Section 786 ("Discretionary
27 Powers of Council Respecting

ReticemenY~ of nrticle X).

28

Undisputed

Undispulecl
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44. Pormcr San Jose Chapter Section 78b
stated:

"Anything in Section 78a of the Charter
to [he conh~aiy notwiths(anding, the
Council in its discretion may at any
time, ar Crom time to time, by m~duiance,
amend or otherwise change the
retirement plan established by said
Section 78a or any retirement plan or
plans cstablislied pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of San JosB " ...
"all as the Council may deem proper and
subject to such conditions, cestiictians,
limitations, terms and other provisions
as the Council may deem proper,..."

Sunnortine Evidence:

• RJN, Lxli. E (California
Assembly Concurrent
ResoluCion No. 17, adopted in
Assembly Sanuary l8, 1961,
approving amendment of
Charter oC San Josh m include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') oPArticle X).

45. The ballot argument in Cavor of
Proposition A stated:

"THIS AMENDMENT GIVY,S

Disputed as incomplete (material terms missing):

"Anything in SecUOn 78a of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time, or from time
to time, by ordi~unce, amend or otherwise
change the retirement plan established by
said Section 78a or an}'retirement plan or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans for eligible members of the
police or fire department of the City of San
Jos€, Tnc the puepose of yroviding benefits
for members of any such plan or Mans in
excess oftliose benefits authorized or
required by the provisions of said Section
89a" ... "all as the Council may deem
proper and subject to such conditions,
restrictions, limitations, terzns and other
provisions as the Council may deem proper;
provided, however, [haC

(i) The Council shall not decrease any of said
benefits below tLose which Section 78a
makes mandatory, nor otherwise deprive
any member of any such plan of any rights
to which he would be entitled under Section
78a....°

(Emphasis added.)

Su000rtine Evidence

• City's RJN, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted io
Assembly January 18, 1961, approving
amendment of Charter of San Jose to
ineL~de Section 78b ("Disci~eTimiary Powers
of Council Respecling RetiremenP') of
Article X).

Disputed as incompleCe

The ballot aceument in favor of I'ronosition A

CASG NQ 1-12-CV-225926
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DISCRETIONARY POWERS TO THE,3
CITY COONCILt Itis goad

4 government to allow the City Council to
be responsible for investigating

5 problems and deciding how [o solve
[hem. [¶] TI~IIS AMENDMENT IS

~ SIMPLE! Leave all the technical dc[ails
up to your City Council. They have a~
staff [o assist them including a very

~ capable City Attorney."

9
Suooartine Evidence:

~~ • RTN, Exh. F (Ballot Pamphlet
~~ for Charter Amendment —

Proposition A, to be submitted
12 to the Electors of the City of

San Sose ,April 12, 1960,
13 including "Argument in Favor
14 of Proposition A").

also says

OUR POLICE AN F7REMGN NEED

-OPOSITION A! Proposition A was placed on

ballot by the City Council at the request of [he
nnbers of your police and fire departments. T/ae

ryose of lhis mnenAment is to ermble the City
aueci! m tnke legal steps to provide survhor

nefits fnr your policemen's and fireneen's
ni[ies. San Jose Policemen and Firemen do not

ve Social Secm~ity or any other survivor
nefits of any kind. Almost all other cities

rvide sutvivm'benefits.

IRVNOR BENBPI7'S ARE PROHIBITED A7

ISSENT IN THE CITY CHARTER In order

allow Ute City Caur~cr! to adopt renso~aable

rvivar benefits, it is necacsary to amenAtHe

fy Giarten In other words, this amendment
:rely unties the hands of your City Council.

SPECIFIC i'LAN IS PROPOSED IlV'PHIS

~ 5 ne reason is that the City Council should have

road powers to irrvestigate and decide on matters16
'us[ like this. A secured renson is that Ute

~ ~ oliremen and firemex trove eniefiAence that the

try Council wit! enact fair and rensnienble

18 rovisiotts."

19 (Hmp6asis added.)

Sunnor[ing Evidence:
20

City's RJN, Exh. F (Ballot Pamphlet for
21 Charter Amendment — Proposition A, to be

submitted to the Electors of the City of San
22 Joss+, April 12, 196Q including "Argument

23 _ in Favor of Proposition A").

24

25

26 '.

27

28

46. As adopted by the voters io 1965, the Undisputed

San 7osE City Charter s[aLes at Section
1500:

Except as hereinaIler otherwise
provided, the Council shall provide, by
ordinance or ordinae~ces, for the creation,
establishment and maintena~ice of a
retirement elan or mans for all officers
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_,; S~lovang.Party's Undisputed Material Uppo9ing P$rty's Itespouse and

Facts and Supporting-Evidence ~upporfing Cvidence

and employees oftheCity. Such plan or
plans need not be the same for all

ollicers and employees. Subject to oilier

provisions of this Ar'licle, the Cou~acil
may ai airy fiu+e, arfi~om lime m time,
amend ar otherwise clvnr~ge any
retirement plan or' plares ar~ adop/ or
establish a new a' difjernnt plan or
plans fm~ all or any officers or'
ern~loyees."

Supporting Evidence:

• R.IN, Exh. G (1965 Charter)
(emphasis added).

0.7. As adopted by the voters in 1965, the Disputed as iucomple[e
San Jose City Charter states at Section

~'f6e "PiNe of SecCion 1503 is: "Continuance of
1503:

z~sYing Re6remenf Systems°
Any grid all retirement system or

Emphasis added)
systems, existing upon adoption of this
Charter, for the retirement of officers or * I[ reads, in its entirety:

employces of the City, adopted under ~~y pnd all refivemenl systern or sysienis, existireg
any law or color of any ]aw, including upon adoptimi of this Charier, for the rctiremeot
but not limited to those retirement f officers ox employees of the City, adopted
systems established by Parts 1, 2 and 4 nder any law or color of any law, including but
of Chapter 9 of Article II of the San Jos€ of limited to [hose retirement systems established
Municipal Code, aze hereby confirmed, y pis 1, 2 and 4 of Chapter 9 of ARicle II of [6
validated and dedazed legally effective $~ Jose Municipal Code, are hereby confirmed,
and sha1L continue u~ti] otherwise alida[ed and declared legally effective and shxLl
provided by ordinance.... However, continue until otherwise provided by ordinance.
subject to other provisions of this The foregoing proviainns of this Secliw~ shall
Article, the Council shall at all tiinos perate to supply sorb authorization as may be
have [hc power and right to repeal or ccessary to validate any such retirement system
amend any such retirement system or r systems which could have been supplied in [he
systems, and to adopt or establish a new hartee of the City of San Jose or by the people o
or different plan or plans for all or airy e City at the tune of adoption ov arnendmerii of
officers oc employees, it being the intent ny such retiren~errt systern or systerns. However,
that the foregoing sections of this Article subjut to olk~er provisions of this Article, the
shall prevail over the provisions of this ouncil shall at all times have the power and right
Section." o repeal or amend arty such re(rrernent sVStem or

ystems, and to adopt or establish a new or
ifferent plan or plans for all or any officers or

]]( CASE N0. 1-12-CV-225926
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.: Modng YEY'ty's ~UudispllteJ MateKial -0pposfng3'arty's Response and
Fact~aiYtl Sppurqug evidence - SuppDrting EvidenjFe

Suoaor[ine Evidencr. employccs, it being the intent [hal the foregoing
sections oCthis Article shall prevail over the

• RIN, F.xh. G Q 965 Charter). rovisions of this Section.

(Emphasis added)

Sutlportinp Evidence:

• City's R.IN, Exh. G (1965 Charter)

48. Section 902 of the Sa~~ Jose City CUar(er Undisputed
states: `Yhe compensation of all City
appointive officers and employees,
except as otherwise provide in tliis
Charter, shall be 5xed by the Council."

Supportive Evidence:

• RIN, Exh. A.

49. City Charter section 602 states: "The Undisputed (although this is not the entirety of
following acts of [he Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Supportive Evidence:

• RJN, F,xh. A

50. City Charter section 1500 states: Objection: ircelevant; asked and answered
"Except as hereinafter otherwise (substance of Section 1500 addressed in
provided, the Coanci] shall provide, by pcevioos paragraph)
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement play or plans for all officers
and employees of the City."

SuDnortina Evidence:

• RJN, Exli. A

51. 'the City Council has enacted some Disputed: as is relevant to AFSMCE's case, the
ordinances implementing Measure B. City Council has only amended the

Municipal Code to remove the SRBR.
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~~ 'Moving i~arty°s IIndispgted Malarial Appnsiog t'~rty'$"kespbgse and
Facts afid Snpporrirjg Evidence ~ 3uppgt~ting~~vitlence

Suoportine Evidence:

Suoportin2 Evidence: •Garza llec., Gzhs. 54

• Ginza Dwl, Exhs. 54, 55 •Allen Dec., ¶21
(Federated, Police and Fice
Ordivanccs).

52. For the Federated Retirement System, I}isputcd as incomplete
[he Municipal Code provided iii Section
328340(E): "Upon the request oFthe
city couucil or on its own motlon, the Full text:
Uoard may make recommendations to
the city council regarding distribution, iT
any, of ttie supplemental retiree benefit "Upon the request of the city council or on its

reserve" to retirees and [heir survivors. ~~ motion, the boazd may make

Farther, "[t]he city council, after recommendations [o [he city council

consideration of the recommendation of regarding the distribution, if any, of the

the boazd, shall determine tkie supplemental retiree benefit xoserve to

disVibution, if any, of the supplemental retired members, survivnre of members, and

banefit reserve to said persons." survivors nfredired members. The city
council, after consideration of the
recommendadou of the board, shall

Supoor[ina F.videncc: determine the dishibutimi, if any, of tUe

RJN, Exh. C.
supplemental benefit reserve to said
persons.°

(6mpliasis added.)

Su000rtine Evidence:

• CiTy's R.1N, Exh. C

53. Beginning in 2010, City Council Disputed: cited sources only demonstrate
resolutions suspended distribution of
SRBR funds from the Federated suspended disVibutions in fiscal years 2010-

reti~ement plan for the Pscal years 2010- 2011 (City RJN, Exh. L) and 2012-2013
2011, 2011-20]2, and 2012-2073. (City RJN, Exh. M)

Saoourtine F.videncc

• RJN., Exhs. L, M, N

54. For the Police and Pire Reti[emen[ Objection: irrelevant and unduly prejudicial
System, Municipal Code §336.SR0(D)(5)

_,,,gtlte~on the a royal of th --
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FacfB T~d~Buppordng~vitlencc '~ .Supporting ~vitlence

methodology by the City Ca~ncil, the
Objections to evidence 24

Board shall retake distributions in
accordance with such methodology°

SuoportinC Evidence:

• R.ii~~., Exh. D.

55. In 2002, the City Council adopted bjection: irreleva~it and unduly prejudicialResolution No. 70822, which approved
"The Methodology fog the Distcibutio~ of Objections to evidence 25
Moneys In the Supplemental Retiree
Be~efi[ Reserve Of The Police and Fire
Department Retixemen[ Fund."

Suonortine F,vidence:

• RJN., Exh. N.

56. Begiuni~g in 2010, the City Counci] Objection: inclevant and unduly prejudicial
amended the Municipal Code for the
Police and Fire ce[icement plan to provide Objections to evidence 24
that ̀ tLiere shall he no distribution during
calendar years 2010, 2011, 2012 or
during calendar year 2013 ...°
(Municipal Code section 336.580(D)(2)

Suouartine Evidence:

• R.iN, Gxh. D.

57. In ] 986 when the CiTy Council Undisputed as to Federated City Employees'
auihori2ed the Federated SRNR, and in Retirement System
2001, when [he City Council authorized
the Police and Fire SRBR, the actuaries
reported that the City s two pension
retirement funds were fatly 1Lnded.

Sunoortin2 ~:vidence:

RJN, Exh. O [November 22,
1985 Letter from Coates,
Herfurtli &England, to Edward
F. Overton, Retirement and
Benefits Administrator, re:
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SB650 Smdyf; Gurza Dec.,
Exh 59 Actuarial Valuation
Repoli, City of San Jose Police
and Pire Department Retirement
Plaq as of June 3Q 2012; at p.
5 (showing plan overfunded at
114.8% as of Ju~~e 3Q 200I]

58. ]n 2010, 2011, and 2012, the actuaries Undisputed as to Federated City Cmployees'
reported [bat Die City's two pension Retirement System
funds had unfunded pension liabilities.

Suppor[ine Evidence:

• Gurza Dec., ¶ 49, F.xhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Depaxtmwt
Retirement Pian at p. 5, tables
showing unfunded pension
liabilities]

59. In 201 t, grid 2012, the actuaries reported Undisputed as to Federated City Employees'
that the City's two pension funds lead Retirement System
"excess earnings" for the year—as
defined in the Municipal Code— to fund
the SRBR.

Supportive Evidencr.

• Gm~za Dec., Exhs. 44, 45, 46, 47,
48.

~~ 
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CITY OF SAN JOSE'S CI20SS-COMPLAINT POR DECLARATORY I2~LIEF.

5. Impairment of Contract, Uni[ed States Consti[ntion. Article 1, Section 10

City's first cause of action

Issue SA: Smn Jose C/~arter 61506-A (Emplovec Additional Pension Contributions)

"there are teiable issues of material facts. Therefore, Defendants are not entitled to

summary adjudication as a maf[er of law.

11~4G(1ngPaTty~s Uq~{is(I.uked Md4erial Opposing Pariy's.ReSpAtl'5~~ttcl ; ' ~"
Facts aY~d'~Uj3po~LY{i~E~iaence Suppo!`ting ~vidCn,}~e .""

I. Section 1506-A ("Current Employees') Undisputed
of Measure B states:

(a) "Current Employees" means employees
of [he City of San Jos€ as oCthe
effective date of this Act and who are
not covered under the Tier 2 Plan
(Section 8).

(b) Unless they voluntarily opt in to the
Voluntary Election Pro~~am ("VHP;'
described herein), Current Employees
shall have their compensation adjusted
through additional retirement
contriUutions in increments of4% of
pensionable day per year, up to a
maximwn of 16%, but not more than
50%of the costs to amortize any pension
unfunded liabilities, except for any
pension unfimded liabilities that may
exist due to Tier 2 benefits in the future.
These conh'ibutions shall be ni addition
to employees' normal pension
contributions and contributions towards
retiree healthcaze bene5ts.

(c) The starting date for an employee's
compensation adjustment under this
Section shall be June 23, 2013,
regardless of whether the VEP has been
implemented. If tLe VEP has not been
implemented or any reason, the
compe~salion adjustments shall apply to
all Cuaent Employees.

(d) "I7ie com evsation adjustment throu *b

]p~ CASE NO. ]-72-CV-225926
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additional employee contributions for v
Curren[ Employees shall be calwlated
separately for employees in the Police
acid Eire llepaztment Rcureinent Play
and employees in the Federated City
Eroployecs' Retirement System.

(e) The compensation adjusmient shall be
treated in the same manner as any other
employee co~~tributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
through payroll deductions pursuant to
applicable Internal Revenue Code
Sec4ons. "the additional conhibolions
shall be subject to withdrawal, rctum
and redeposil in the same manner as auy
o[t~er employee contributions.

Suoporfina Evidence:

• DefenAant's Request fm'
Judicial Notice (`RJN"), Exh.
13, pp. 4-5 ("Measure II").

— _ _
2. On or mound April 12, 1960, the voters U~~disputed

ratified Proposition A, which amended
[he San Sosc Charter to include Section
~x~.

Suopartin¢ Evidence;

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 1K, 1961,
upprovi~g amendment of
Charter of Sari Jose to include
Section 786 ("`Discretionary
Powers of Council Respecting
RetiremcuP') of'Aiticle X).

]QZ CASE NO. I-12-0V-22592G
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"A~y[liing in Section 78a of the Charter
to [he contrary notwithstanding, the
Council in its discretion may at any
time, oe from time fo time, by ordinance,
amend or otherwise cliange the
retirement plan established by said
Section 78a or any retieement plan or
plans established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or fire
department of the City of Sari Jose " ...
"aLl as the Counci] may deem }n~oper and
subject to such conditions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Sunaor[ine Evidence:

RJN, Exh. E (California
Assembly Concurrent
Resolution Nn. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Retirement') of Article X).

26 q, The ballot argument in favor of
Z~ Proposition A stated:

"THIS AMENDMENT GIVES
2A

Opposiuj
,sup

Disputed as incompicte (material terms missing):

"Anything in Scetion 78a of the Char[er to
the con[cary notwitlistaodi~g, the Council in
its discretion may at any time, or from time
to time, by ordinance, amend or otherwise
change dxi retirement ylan established by
said Section 7Aa or any retirement plan ox
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan or plans fox eligible members of the
police or fire department of the Ciry of San
Jos€, for the puepose of providing benefits
for members of any such plan or plans in
excess ~fthose benefits authorized or
required by the provisions of said Section
89a' ... "all as [he Council may deem
proper and subject to such conditions,
restricuons, limitations, terms and other
provisions as [he Council may deem proper;
provided, however, that

Q) The Council shall aof decrease any of said
benefits below those which Section 78a
makes mandatory, ttor otherwise deprive
any member of any such plan of any rights
to which he would be eutiUed under Section
78a....°

(Emphasis added.)

Su000rtine Evidence

• City's RJN, F,xh. E (California Assembly
Concurrent Resolution No. 17, adopteA in
Assembly 7anuary 18, ]961, approving
amendment of Cliartec of San Jose to
include Section 786 ("Diserelionaxy Powers
of Council Respecting RetiremenP') of
Article XI.

Disputed as incomplete

ballot argument in favor of Proposition A

]23 CASE NO. 1-12LV-225926
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DISCRETIONARY POWERS 10 THE,
_:~:.

also says:
CI7Y COUNCIL! ]t is good •ypUR POLICE. AN FIREMEN NEED
government to allow the CiTy Council to PROPOSITION A! Proposition A was placed ou
be responsible for investigating

the ballot by the City Council at [he request of the
problems and deciding liow m solve

nembers of your police and fire deparUnents. T/ae
them. ~~] THIS AMENDMRNT IS urpose njt6is nmendrueret is to enable (he City
SIMPLE! Leave all the technical details

Council to take /ego/ steps to provide survivor
up to your City Council. They have a

enefrts for your policemen's and firemeie's
staff to assist them including a very a~ni/ies. San Josc Policemen and Firemen do not
capable City Attorney." ave Social Secm~ity or any other swvivor

onefits of any kind. Almost all other cities

Sou»ortiva Evidence:
rovide survivor benefits.

• RJN, Exh. F (Ballot Pamphlet SURVIVOR BENEFITS AAE PROH113]"CED AT

foe Charter Amendment — SENT IN THE CITY CHARTER! Ira order

Proposition A, to be submitted a nIIow tke City Council /o adopt reasonable

to the Electors of the City of urvivor 6enefi[s, i[ is necessary to amend the

San Jose, Apeil 12, ]960, ~h' Charter. I~~ other words, this amendment

including "Acgume~~l in Favor erely unties tUe hands of your City Council.

of Proposition A"). O SPECIFIC PLAN IS PROPOSED IN THIS
MBNDMENT!

ne reason is that [he City Council should have
road powers to investigate and decide on matters

~ust like this. fl second reason is Urn! the
alicernen and firemex have confiAence Hmt the
Ciry Council will enacifair and rensnnabfe
rovu~iana~."

Emphasis added.)

Suunortina Evidence:

Ciry's AJN, Exh. F (Ballot Pamphlet for
Charter Amendment— Proposition A, m be
submitted fo the Electors of the City of San
Jos€ , Apul 12, 1960, including "Argument
in Favor of Proposition A").

5. As adopted by [he voters in 1965, The ndispu[ed;
San .lose City Charter states a[ Section {owevei, Title of Section 1500 reads: °Duty to
1500: rovide Retirement System."
Except as hereinafter otherwise

Supnortine Evidence:
provided, [he Cau~~cil shall provide, by
ordinance or ordinances, for the creation, • RJN, Exh. G (1965 Charter)
establishment v~d mxi~tenunce of a
retiremenYplan or tans for all officers

]ZQ CASE NO. 61bCV-225926
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Having YSrty's UrtPlisputed Materiel -. Opposing Party's Bes(~ouse anU
Racta at+d Supporting Evidence Supporting.EvidencB

and employees of the City. Such plan or
plans need nol be the same for all
officers and employees. Subject to other
provisions oflhis drticle, the Council
n~oy a! any line, or' from lime 7a lime,
arnettd or otherwise change orry
retiremeiat plan or plans or Adopt ar
estoblzsh a new or differen( plan or
plans for a!1 or any ofjice~a a~
employees. "

Su000rtine Evidence:

• WN, Exh. G (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the Disputed as inwmplcte
San .ios8 City Charter states at Section

+The TiNe of Section 1503 is: "Coretir~uar~ce of
1503:

xisting Retirement Systems"
Any and all retirement system or

gmphasis added]
systems, existing upon adoption of this
Charter, for [be relicement oCofficeis or * It reads, in its entirety:
employees of the CiTy, adopted under ~y qnd all retirement system or systen~s, existing
any law or color of airy law, including pon ndoption of t/eCc Charter, for the retirement
but not limited to those retirement f officers or employees of [he City, adopted
systems established by Parts 1, 2 and 4 nder any law or color of any law, including but
of Chapter 9 of Article II of [he San Jose of limited to those retirement systems established
Municipal Code, aze hereby confirmed, ~y Parts I, 2 and 4 of Chapter 7 of Article II of th
validated and declaeed legally effective Sari Jose Municipal Code, aze hereby confirmed,
and shall continue aotil o1heiwise validated and declared legally effective and shall
provided by ordinance.... However, continue until otherwise provided by ordinance.
subject to other provisions of this %he foregoing provisions ofthis Section shall
Article, the Council stroll u! a]I limes operate to supply such authorization as mey be
have the power and right !v repeal or' necessary to validate any such retirement system
amend any such retirement syslern or ~~ tiystems which coiild have been supplied in the
systems, and m adopt or es[ablie~h a new harter of the City of San Jose or by the peoyle of
or d~er~ent y[an or plans fm' all or any ~~~e CiTy al the [in~e of adoption or an~endmeni of
officers or employees, it being t1¢e intent ny such retirement system or systems. However,
that the foregoing sections of [his Article ~li~ecl to other provisions of this Article, the
shall prevail over the provisions of this Council shall a[ all times trove the power and right
Section." ore eat or amend any such retirement system or

725 CASE NO. I-I2-CV-225926
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i ; Facts and 8upportfttgEvidence ~ ~$uppotting Evirlen"ee

ystencs, and to adopt or establish a new or
ifrerent plan or plans £or atl or any officers or

Supnortine Evidence: employees, it being the intent that the foregoing
• RIN, Exh. G (1965 Charter) sections of this Article shall prevail over the

(emphasis ttdded). revisions of this Section.

(Emphasis added)

Suopurtine evidence:

• City's RJN, ~xh. G (7965 Charter)

9. Section 902 of the San Jose City Charter Undisputed
states: "the compensation of all City
appoi~~tive ofriceis and employees,
except as otherwise provided in this
Charier, shall be fixed by the Council."

Supportive Evidence:

• RJN. Exh. A.

R. City Charter sec[io~ 602 states: "The Undisputed (although this is not the entirety of
following acts of the Council shall be by section 602)
ordinance: (a) Those acts required by
specific. provision of tltis Charter or by
ordinance."

Supnortine Evidence:

• RJN, Exlt. A -

9. CiTy Charter section 1500 states: Objection: irrelevant; asked and answered
"Except as hereinafter otherwise (substance of Section 1500 addressed in previous
provided, the Council shall provide, by aragraph)
ordinance o~ ordinances, foi the creation,
establishment and maintena~~ce of a
retirement play or plans far all officers
and employees of the City."

Su000rtine Evidence:

RJN, Exh. A

126 CASE NO. I-I2-CV-225926
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10. "Ilse CiTy Council has enacted some Disputed: as is relevart to AFSCME's casc; the
ordinances implementing Measure H. City Council has only amended the

Municipal Code to remove the SRBR.

SupDOr6na ~videuee: Supuortin2 Evidence:

• Gurza Decl, b'xhs. 54, 55 • Gurza Dec., Exhs. 54

(Federated, Police and Fire • Allen Dec., ¶21
Ordinances).

11. In 2010, a Coalition of City unions
made a proposal m tl~e City which

___.__

Objection: relevance and undue prejudice

stated: • Objections to Evidence 2-5

5.12. Additional Retirement ddifional Su ortin evidence:
Conhibution. • niten Dec., ¶15

Effeclivc Sunc 27, 2010 through
June 28, 20I t, all employees
wi lI make additional ret~ement
contributions in an amount
equivalent to 7 0% of total
compensation effective June 27,
2010. I'he amounts so
contributed will be applied to
subsidize and thus reduce the
prior service congibutia~s that
the City would otherwise be
required to make. "I'he parties
specifically anders[and [ha[ this
agceemei2t neither alters nor
conflicts with [he City Charter
Section I505(c) because under
this agreement, employees will
be subsidizing the City's
Section ] 505(c) required
contributioxi.

Suopurtine Evidence:

• Gurza Dec.,¶¶ 16-19, F,xh. 2.

12. Other ~nioti proposals, including
Objection: relevance and undue prejudice

proposals by the SJPOA and IAFF, also . phjections to Evidence 2-5
m~000scd that emnlpvees would nav

127 CASE NO. 7-I2-CV-225926
SEPARATE STATF.MF.NT OF UNDISPUTED FACTS

IN SUPPORT OF DEFCNDANTS' MOTION FOA SUMMARY AD10DiCAT10N



e

E

i

E

S

1C

ll

12

13

14

15

16

17

IR

19

20

21

22

23

24

25

2C>

27

28

iVdwing Party's UntlispINed Material '` Opposing Party's Response and
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additional pension contributions to
defray pension plan unfunded pension ~~~tional Su ortin Evidence:

liabilities. •Allen Uec., ¶15

Snpportine Evidence:

Gurza Dec.,¶17, 18, Exk~s. 3-6.

13. For the period 2010-2011, the following
Objection: relevance wd undue prejudicesix unions agreed that their members

would pay additional ongoing and one • Objections to Evidence I I, 12
time employee pension wntributioos, dditional Su ortin evidence:
and accept wage reductions, totaling
approximately 10% dueing fiscal year •Allen Dec., ¶15
20]0-2011 to be used to defray pensimi
plan unfunded liabilities (except the
POA agreed only to a 525%. one time
additional pension contribution):

Association of E~giueers azid
Architects (AEA) (plaintiff Mukher is
president),

• Association of Maintenance
Supervisory Persomiel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMP)

• International Brotherhood of
Electrical Workers, Local 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the FIarzis case)

• San Jose Police Officers Association
(plaintiff in the SJPOA case).

Supporting Evidence:

• Gurza Dec.,¶¶ 6, 24, Exhs. 1 i,
15, ] 7, 23, 25, 29.

t4. Fox the period 2010-2011, the following bjec[ion: relevance and undue prejudice
unions either agreed to a wage ceductio~
or the City imposed a wage reduction: • Objections to Evidence 11, 13

dditionat Su ortin Evidence:

~2$ CASE NO. I-I2-CV-225926
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Moving Party's UndispuYcd Mate5~ia1 "Opposing party's Respoq~.e a~lU
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__ ,. SupPOnting LrvidenCe; i
~ __

--Association oFBuilding, Mechanical ~ Alley Dec., ¶15
and Electric Inspectors (ABMEI)
--Association of i.cgal Professionals
(ALP).
--Executive Management and
Professional Employees (U~~it 99), and
other mn~epresen[ed employees.

Suppurtine Evidence:

• Gurza Dec.,¶25, Exl~s. 9, 13,
32, 33.

15. The 2010-2011 Agreement MOA
Ue[ween the City and AEA, states at Objection: relevance and u~idue prejudice

Section 10.1.1: • Objections to Evidence 1 I, 14

On-Goin¢ Additional 2etirement
Contributions. Effective June 27, 2010,
all employees who are members of the
Federated Cilp Employees' Retirement
System will make additional retirement _
contributions in the amount of 730% of
pensionaUle compensation, and [he
amounts so contributed will be applied
to reduce the contributions that the City
would otherwise be required to make for
the pension unfunded liability, which is
defined 2s all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
contribution rates that liave been
approved by the Federated City
Employees' Retirement System Board.
The intent of this additional rctircment
co¢t~ibution 6y employees is to reduce
the City's required pension retirement
contribution rate by a commensurate
730°/ of pensionable compensalio~~, as
illustrated below .

129 CASF, NO. 1-12-CV-225926
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1 -~ 1Vloving Party's Uhdisppte8 Mate~31
o Naas end Supporting Evjdenre C

3

4 Sunnortine evidence:

• Guaa Uec.,¶27, Exh, 1 I.
5

~ ] 6. The 2010-2011 MOA between the City
and AEA, also agreed to employees

y making an additional ooe time pension
conhibution "i~~ the amount of 3.53% of

g pensionable compensation, and the
amounts so contributed wi0 be applied

9 to reduce the contribulions that the City
would otherwise be required to make

10 during that Ome period for [lie pension
unfunded liability...." (Section ]0.12)

1I

12

13 Supourtine Evidence:

Gurza Dec.,¶28, Exh, 11.
14

75 17. The 2010-2011 MOA between the City
and AEA stated in connection with

~ 6 employees paying additional pension
co~rtributions: "The parties understand

p that in order to implement this
pmvisioq an amendment must be made

~ g to the Federated City Employees'
Retirement System that requires an

9 ordi~auce ame~iding ttte San lose
Municipal Code." (ld. at Section

20 ]0.1.4))

21 Supporting Evidence:

22 • Gurza Dec.,¶27, Exh, 11

23 __ __
I8. "Che City's 2010-201 I agreements wi[li

Z4 the following unions stated in
co~mection with employees paying

ZS additia~al pension contributions Tlie

Z6 
parties understand that in ot'der to
implement this provision, an amendment
must be made to the Federated

Z~ Employees' Retirement System that
requires an ordinance amending the San

2$ ince. Mnnirinal f ndd'r~r °'"PhP oart~~~

Jbjcclimv relevance and undue peejudiw

• Objectiais to Evidence 11, 15

)bjection: relevance and undue prejudice

• Objections to Hvidence 11, 14

)bjeclion: relevance and undue prejudice

• Objections to Evidence 11, 15

13~ CASE NO. 1-12-CV-225926
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imderstend that m ocdor to implement
this provision, an amendment must be
made m the Police and Pire DepaRme~~t
Itelirement Plan that requires an
ordinance amending the sau lose
Municipal Code."

• Association of L,ngincers and
Architects (AEA) (plaintiff Mukhar is
president),

• Association ofMainteuai~ce
Supervisory Personnel (AMSP)
(plavitif£Dapp is president)
City Association of Management
Personnel (CAMP)

• lntematioual Brotherliood of
Electaical Workers, Local 332
(IBEW)

• Intematio~al Union of Operating
Engineers, Local No. 3 (representing
plaintiffs iv the Harris case)

• Sari Jose Police Officers Association
(plaintiff in [he SJPOA case).

Supporfin2 Evidence:

• Gurza Dec.,¶¶ 6, 28, Cxhs. t 1,
15, 17, 23, 25, 29.

19. In 2011, the City reached agreements bjectio~r relevance and undue prejudice
with the following unions for their

Objections to Evidence 11, 16members to accept an approximate ] 0°/
wage redaction fog [he period 2011-
2012:
• Association of Engineers and

Architects (AEA) (plaintiff M~khar is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Personnel (CAMi')

• Intei~~utiona] Brollierhood of

731 CASE NO. 1-12-CV-225926
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ElecMcal Worker, Local 332
(IBtiW)

• International Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in tlic Harris case)

• San JosB Police Ofticers Association
(plaintiff i~~ the SJPOA case).

• Inlernatiooa] Association of
Firefighters, Local 230;

S~pportin¢ Evidence:

Gurza Dec.. ¶3Q P.xhs

] 0, l2, 14, 16, 18, 2Q 22, 24, 26,

28, 30, 3l, 34.

20. In 20l I, the City imposed a Last, Bcsi Undisputed, but for clarification purposes:
and Final Offer ou plaintiff AFSCME
for an approximate 12% wage reduction
f'or the period 201 ] X012. • Hffective September ] 8, 2011, CEO members

realized a 12.16%wage reduction

• Effective Sune 26, 2011, MEF members

Su000rtine Evidence: realized a 12.01 %wage reduction

• Gurza llec, ¶ 26, Exhs. 2Q 28
Suonor[ina Evidence:

Gurza Uec., Exhs. 2Q 28
21. For Federated employees, the Municipal Undisputed

Code provides: "Notwithstanding any
other provisions of this Parl 6 or of o[e: this section was added to the Municipal
Chapter 3.0.0., members of this system Code a~ouod Jane 2010 and became effective July
shall make sucL additional retirement U I 0
contributions as may be required by Su > or[in Evidence:
.resolution adoyted by the city council or
by executed agreement with a • AFSCME RJN, Exh. P

recognized bargaining onit." (Municipal
Lode 3 8.755)

SuoaorGne Evidence:

R7N, L,~t C, (Municipal Code:
Chapter 328).
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22. Under the Municipal Codc fm' Police
and Fire Plan employees.

• Policc and Fire Plan employees
not subject to intemst arbitration, °shall
make such additional retiremert
contributions as may be required by
resolution adopted by the city council or
by executed agreement wiUi a
recognized bargaining unit." (Municipal
Code 336.1525(A).)
• Police nod Fire Plan employees
subject to interest v~bitration, "shall
make such additional retirement
contributions for fiscal years 2010-201 l
as may be required by executed
agreement with a recognized bargaining
unit or binding oedec of arbitrapon."
(Municipal Code 336.1525(B).)

Sn000Hine Evidence:

• RJN, Exh. D, (Municipal Code,

Su~Porting Evidence

Jbjection: relevance and undue prejudice

Objee7ions to Evidence 24
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Issue SB: Sau Jose Charter 61512-A (Emnlovee Retiree Healthcare Contributions)

There are triable issues of material fact. Therefore, Defendants are not entitled to summary

adjudication as a matter of law.

Moeing Party's ilndPSp~ted t~Iateriati ~ ,(~PPnsiligP~r[y's Respofise antl ± .-~
Facts anil Supporting Evidence Snppoi'ting Eviden~R

23: San lose Charier Section ] S 12-A states: Undisputed

"Existing and new employees must Note: this section was added by Measure B
contribute a minimu~~ of 50% of the cost
of retiree healthcare, including both
normal cost and w~fu~~ded liabilities."

SuDOOr[ine F,vidence:

• RJN, Exh. H.

24. On or around April 12, 7960, the voters Undisputed
ratified Proposition A, which amended
the San Sos€ Charter to include Section
786.

S~mportine Gvidcnce:

R7N, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Sectio~i 78b ("Discretionary
Powers of CaunciJ Respecting
Retirement°) oCArticle X).

2~ottner San Jose Charter Section 78b Disputed as inwmplete (material terms missing):
stated:

"Anything in Section 78a of the Charter •°pnything in Section 98a of the Charter tto the contrary notwithstanding, the
[he contrary notwithstanding, the Council iCouncil in its discretion may at u~y
its discretion may at any time, or from timtime, or from time Yo time, by ordinance,
to time, by ordinance, amend or otherwisamend or otherwise change the
change the re5rcment lau established b

]34 CASE NO. I-I2-CV-225926
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.~ Moving PAr't3~'y ̀ [Jtt~is~uted MaYenial s' Opposing-Party's Respo`uae and
Faeta ~~ld Supp~Yt[hg Evida~ce:: Su~Sporting Cvfdapie

~ ~retuement~etueme~~t plan established by said said Section 78a or any plan of
Section 78a or any reliiemen[ plan of plans established pursuant to said Sectio
plans established pursuant to said 78a, or adopt or establish a new or differen
Section 78a, or adopt or established a plan or plans for eligible members of th
new or different plan or plans for police or Sre department of the City of Sa
eligible members of the police m~ fire Jose, for tl~c purpose of providing beneFt
department oP the Ci[y of San JosE ° .., for members of any such plan or plans in
"all as the Council may deem proper and uceea of those benetits authorized o
subject to such conditions, restrictions, regwrcd by the provisions of said Sectio
limitations, terms and other provisions R9a" ... "all as the Council may dee
as the Council may deem proper;..." proper and subject to such conditions

restrictions, limitations, terms and othe
provisions as the Council may deem proper

Supportive Evidence: provided, howevm~, Ihat:
• RJN, Exh. E (CaliFomia (i) The Council s{ral( no/ decrease any ofsai

Assembly Concurrent benefits below those which Section 78
Resolution No. 17, adopted in makes mandatory, ieor otherwise depriv
Assembly Januazy 18, 1961, any member of any such plan of any right
approving amendment of to which he would be entitled under Sectio
Charter of San Jose to include 7ga,,,.=~
SecSon 786 ("Discretionary
Powers of Council Respeming (Nmyhasis added.)

Retirement') of Article X).

Su000r[ine Evidence:

• Ciry's R7N, Exh. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly 7a~~uaiy 18, 1961, approving
amendment oT Charter of Sav JosB to
include Section 78b ("Discretionary Powers
of Council Respecting Retirement°) of
Article X).

26. The ballot argument in favor of Disputed as incomplete
Proposilion A stated:

"TFIIS AMENDMEN'P GNSS
DISCRETIONARY POWERS TO TI3B

The ballot argument in favor of Proposifion A

CITY COiJNCIL! It is good alsu says:

government to allow the City Council to `YOUR POLIO AN FIREMHN NEED
be responsible for investigating ROPOS]TION A! Proposition A was placed on
problems and deciding how to solve he ballot by the City Council at the rrquest of the
them [¶] THIS AMPNDML-,NT IS nembeis of your police and fire departments. The
SIMPLE! Leave all the technical details urpose ojtHis asnendnrent is to ereable the City
up to your City Council They have a Council !0 lnke legal steps fo provide survivor
staff to assist them includin ag very beneftsfor yow•po(icemwa's andfirevien's
__ 135 CASE NO. ld2-CV-225926
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Moving Parry's Undisputed iV#aterial: Opposing Party's Response and
Facts aril Supporlidg Evidence ` Supporting EViUencB

capable City Attorney." arni[ies. Sao )ose Policemen and Yiremen do oo[
lave Social Security or 2ny other survivor
benefits of any kind. Almost all other cities

Sunnortin¢ evidence: rovide survivor benefits.

I27N, P.xh. F (Ballot Pan~phlet SURVIVOR IIHNEFITS ARC PROHIBITED AT
for Charter Amendment— PRESENT IN TI3E CITY CHAKTER Vn orAer
Proposition A, [o be submitted o allow 1He City Council to ndop[ reasonable
to the Electors of the City of survivor benefits, it is r~ecessa~y to «mend the
San Jose ,April 12, 196Q City Ckar[er. In other words, This amendment
including "Argument in Favor ierely unties the hands of your City Comsil.
of Proposition A").

O SPECIl~IC PLAN IS PROPOSED IN THIS
MENDMENT!

One reason is that the City Council should have
road powers to investigate and decide on matters

~ust like this. A scented revson is that Uie
alieemen and firemee have cnnftdence that Bte
City Council will enact jair nred repsonable
rovisinns."

(Emphasis added.)

Sunnor[ine EviJence:

• City's RJN, Fxh. F (Ballot Pamphlet for
Charter Amendment — Proposition A, to be
submitted to the Electors of the C,iTy of San
JosA ,April l2, 1960, including "A~gument
in Favur of Proposition A").

27. As adopted by the votees in 1965, the ndisputed
San Tos€ City Chartee states at Section owever, TiBe of SecUOn 1500 reeds: "Duty to
1500: rovide Retirement System.°
Except as hereinafrer otherwise Supnor[in¢ Evidence:
provided, the Counci] shall provide, by ~ R.iN, Exh. G Q 965 Charter)
ordinance or ordinances, for l6e creation,
establishment and maintenance of a
retirement plan or glans for all officers
and employees of the City. Such plan or
plans need not be the same for all
officers and employees. Subject to other
provisior+s oftl~is Arflcle, the Counci/
niay at arty time, or from time to lime
amend ar otherwia~e change arty
retirement plan or plans or adopt or
establish a new or differe»t pGm or

136 CASE NO. l-12-CV-225926 ~'
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'. MovSng Party's IIndi~puted Material Opposing Psrty'S Itesp6se and
~Fatts a~i SuppprLfng L~idepee '` Supporting ~vidwnce~

-.:..:ylarrs fm~ u11 or uny gfficers or
employees. "

Supporting Evidence:

• R.11~, Exh. G Q 965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, the Disputed as incomplete
San Jose City Charter states at Section n: ~~ Title of Seclion 1503 is: "Cmtlinuance o
1503:

Exisffirg Retirenteret S~~s[ems"
Any and all retirement system oc

(emphasis added)
systems, existing upon adoption of this
Charter, for the retirement of officers or * It reads, in its entirety:
employees of the City, adopted under ny and oII retirement syslen~ or systems, eeisting
any ]aw oc color of'any law, including ~ip~n adoption of tkls Charter, for the retirement
but not limited to chose retirement f officers or employees of the City, adopted
systems established by Parts I, 2 and 4 nder any law or color of any law, including but
of Chapter 9 of Article II of the San JosB of IimiYed to those retirement systems established
Municipal Code, are hereby confirmed, y parts I, 2 and 4 of Chapter 9 of Article II of th
validated and declared legally effective San Jese Municip2l Code, are hereby confirmed,
and shall continue until otherwise validated and declared legally effective and shall
provided by ordinance.... However, on~~~~ue until otherwise provided by ordinance.
subject to other provisions of this gry~e foregoing provisions of this SeeJion shall
Article, the Cou~eil shall at all times Aerate to supply such autliorizatimi as may be
have the power and right to repeal or ccessary to validate any such retirement system
amend any such retirement system or r systems which could have been supplied in the
systems, and Co adopt or esta6Gsh s new Charter of the City of San Jose or by the people o
or difle~ent plan or plans for xlt or any he City ut the time of adoption or amendment of
officers or employees, it being the intent ~iy such retireme~rt system or systems. However,
that the foregoing sections of this Article ~ubjut to other provisions of this Article, the
shalt prevail over the provisions of this ~uncil shall at ail times have the power and right
Section" to repeal oc amend nny such retirement system or

ysieins, and to adopt or establish a new or

S~portina Evidence:
different plan or plans fbr all or any ofEcers or
~np)~yees, it being the intent that the foregoing

R7N, Exh. G (1965 Charter). sectimis o£this Article shall prevail over the
rovisions of this Section.

(L:mphasis added)

SupportiltE Evidenco:

• City's RTN, Exh. G (1965 Chazter~
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> Moving T'a~ty's Undispate~l IVlater8al~ ;;Oppasiug ~~rly's Respvpse antl
Facte:and Suppor#ing Evidehce = 'Sllpp~rti~g P~ide~ee

29. Section 902 of the Sao Jose City Chancr Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the Council."

Supoortine Evidence:

• R7N, Exh. A.

30. City Charter section 602 states: "̀1'he Undisputed (although this is not the entirety of
foilowi~g acts of the Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance."

Sunpor[ine Evidence:

• RJN, Exh.A

31. City Charter seefiou 1500 states: Objection: irzelevant; asked and answered
"Except as hercinafrer otherwise (substance of Section 1 S00 addressed in previous
provided, [he Council shall provide, by paragraph)
ordinance or ordinances, for the creation,
establishment and maintenance of a
retirement plan ox plans far alI officers
a~~d employees of the City."

Suonorting Evidence:

• RJN, Exh. A

32. "Che City Council has enacted some Disputed: as is relevant [o AFSMCE's case, tUe
ordinances implementing Measure B. City Council has only implement the

elimination of the SRRR.

Su000rtin¢ Evidence: Suonortin2 Evidence:

• Guxza Decl, Exhs. 54, SS
• Gurza Dec., Exhs. 54

(Fedeca[ed, Police and Fire - • Flllen Dec., ¶21
Ordinances).
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Moving Pa ty's Undisputed •1Vlaterial Opposing party's ReSpapye and

.+'acts afiB~Suppohting EviBence - SupPnrting Evidence

33. Municipal Codc §3.28385(C) provides: Undisputed

"Contributions for other medical benefits ote: this section was added to the Municipal
shall be made by the City and the Code around May 20ll
members in fhe xaria of one-to-one." 5u ortin Cvidence:

• AFSCME RSN G

Supnartina Evidence:

RJN, Exh. C.

34. Municipal Code §336.575(D) provides: Objection: relevance and undue prejudice

"Contdbutiuns for other beneIIts Objections w Evidence 24
provided tivougU the medical benefits
account shall be made by the city and the
members ou the ratio ofonto-one."

Sunoortina Evidence:

RSN, Exh. D.

35. In 2007, City staff submitted a Undisputed
memorandum to the CiTy Council,
attaching actuarial reports, concerning
the GASB standards for Otber Post-
Employment Benefits.

Supaortine Cvidenee:

Guiza Dec., ¶¶ 3537, Exhs. 36:
37,38.

36. Beginning in 2009, the City reached Disputed
agreement with the following City
unions for employees to make annual When MEF and CEO reached an agreement in
eontlibutions, increasing incrementally 2009 with respect to funding of the ARC,
each year, to fund ap l0 50% of the they did so in part because of the following
unfunded liabilities of retiree healthcare attendant circumstances: a guaranteed salary
costs.

increase Lox the remaining year of the

--Association of Building, Mechanical contract, a healthy economy, and the healthy

a~1d Electrical Inspectors (ABMEI), financial situation of tt~e CiTy. At the time,
--Association of Engineers and AFSCME was unaware of the
Architects, IFPTE Local 21 (AEA iJnits approximately 20%reduction io staffrng and
41 /42 and 43

l39 AS~NO. Id2-CV-225926
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Supervisory Personnel (AMSP),
--City Association of Management
Personnel (CAMP),
--[ntemalional Brotherhood of Electrical
Workers, Local No. 332 (THEW);
--Municipal Employees' Federation,
AFSCME Locel 101 (MEF)
—Confidential F,mployees Association,
APSCME Local 101 (CEO);
—]nternational Associa[io~ of
Firefighters, Local 230;
—San Josh Police OfScers Association.

Su000r[ine Evidence:

Gurza Dec. ¶¶39, Exhs. 21, 39,
40, 41.

The City's agreement with AEA stated:

The City and Employee Ocganizatiou
agree to transition from the cuQent
paz4ial pre-funding of retimc medical
and dental healthcaze benefits (referred
to as the "policy method) to pcefu~ding
of [he full Mnual.Required
Contribution (ARC) Cor the retiree
healthcare plan ("Plan"). The transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plan's initial unfunded retiree
Lealthcare liability shall Ue fidty
amortized over e thirty year period so
that it shall be paid by June 3Q 039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio curre~~tly provided under Section
3.283&0(C)(I) and (3) of the San 7os€
Municipal Code. Specifically,
contributions for refirec medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made
by the City and members in the raUO of

-Opposing Pirty's Response and
BnppQNting Evide»tie

drastic red~ctioi~s to compensation (reduced
pay, increased health benefit cost, etc.) that
the City would affect in the future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in signi ficemtly
geeater costs by active employees under the
2009. At the time, AFSCME was unaware
of the City's futm~e plans [o design Measure
Band put i[ to the voters. As e result of
these intervening events, the 2009
agreement was never fully implemc~ted by
the City and, indeed, key provisions have
not becu aba~~doned by the parties. It is
AFSCME's position that [he parties are no
logger operating under [he agreement, if
they ever were.

Su000rtine Evidence:

• Allett Decl, ¶17; Doonan Decl. ¶ 78.

abjection: relevance and undue prejudice

~bjutions to Evidence 18

Disputed: City's cited sourced do no[ support its
statement
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Moving PAYty's Undisputed Mate~aal ppposiog Exrty's Response and
xacta and Supporting Evidence Supporting E~idenee

and/or apylicable plan docmnents shall
be amended in accordance with the
above.

Supoar[ing Evidence:

• Gurza Uec. ¶ 32 Hxh. h0: AEA,
Section 12.1.

38. "Che AEA agreement further stated: Objection: relevance and undue prejudice

The payments of the full ARC were [o
be phased in incrementally but: "[B)y

Objections to Evidenco 19

the eiid of the five year phase-in, the
City and plan members sha11 be
contributing the fill Annual Required
Contribution in the rafio currentty
provided under Seclion 3.28380 (C) (1)
and (3) of the Sau Jos€ Municipal
Code."

SuppoHine Evidence:

• Gwza Uecl., ¶ 41, Exh. 39,
AEA, §123.

39. The provisions from the AEA agreement Undisputed
on payments towards [he fizll ARC is [he
same or substantially similar to the text
in City agreements with the following
unions:

Associa6o~ oCBuilding, Mechanical
and P.lectrical Inspectors (ABMEI),
Association oCEngineers and Architects,
IPPTE Lora] 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSI'), Ciiy
Association of Management Persoimel
(CAMP), International Brotherhood of
Glectricai Workers, Local Nn. 332
(IBEW); Municipal Employees'
Federation, APSCME Local 101 (MEH~;
Confidential Employees Association,
AFSCME Local 101 (CEO).

Su artin Evidence:

jq~ CASE NO. LI2-CV-225926
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Moving 3"arty's Undisputed Material ~ Opposing Party's Response and

Facts and Supporting evidence SUp~torting L~`vidcn~e

Gm'za Du., ¶ 43, Exhs. 39, 40,
41.

40. The SJPOA and Firefighters agreements _ pbjectio~~: relevance and undue prejudiceon payment of the ARC cap the
contribution towards paying die full Objections to Evidence 22, 23
ARC at ] 0% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for unounts over
that peroentagc.

Sunoortina Evidence:

• Gurza Dec., ¶ 44, Exhs.
21 [Firefighters], Exh.
41 [SJPOA].

41. In a Last, Best and Final Offer, the City Objection: relevance az~d undue prejudice
imposed upon OEtt3 the rcgoirement pbjec[ions to Evidence 2Q 21
that its members make increased
contributions, incrementally, towards
paying the full ARC.

SuonurtinE evidence:

• Gurza Dec., ¶43, F,xh. 42, 43
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Issue 5C: San Jose CGarYer 61511-A (Suopleroentnl 12e[iree Rencfit Reserve)

"There are viable issues of material fact. ThemTore, Dcfcnda~~ts are not entitled to summary

adjudication as a matter of law.

Maving Patty y~lJndisputed Material Opposing Party's'Resp9gse and
fiacTS.~nd SuppojY~ri$Evidence 1: Svppo~ting Eviden~C

42. Section 1511-A ("Snpplementxl Undisputed
Payments to Retirees'] of Measure H
states:

The Sopplemen[el Retiree Benefit
Reserve ("SRBR" shall be disconlinued,
and the assets returned to the appropriate
~elirement Ws[ fund. Any supplemental
payments to retirees in addition to the
benefits authorized herein shall no[ he
funded from plan assets.

Supnortina Evidence:

• RJN, Exh. B.

43. On or around April 72, 1960, the voters Undisputed
rati£ed Proposition A, which amended
the San JosB Chertei~ to include Section
7Rb.

Suoportine Evidence:

RIN, Exh. E (California
Assembly Concuaen[
Resolution No. 17, adopted in
Assembly Januazy 18, 1961,
approving amendment of
Charter of San JosB to include
Section 78b ("Discretionary
Powors of Council Respecting
RetiremenP') of Article X).

44. Former San lose Charter Section 786 Disputed as incomplete (materiel teems missing):
stated:

"Anything in Section 78a of the Charter •°Anything in Section 78a of the Charter to
to the contrary notwithstandin~tkie.

143 CASE NO. 1-72-CV-225926
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~ =' Moving Psxty's Undispntcd Material :"Opposing Rarty's Respuoseand =--
2 FarAs:and Supporfing Evidence :;. SopppitingF.vidgi~ce

3 Council in its discretion may at any
time, or from time to time, by ordinance,

y amend or otherwise change [hc
retirement plan established by said

5 Section 78a or any retirement plan or
plans established pursuam to saiA

6 Sectio~~ 78a, or adopt or established a
~ new or different plan or plans for

eligible members of the police or Ctxe
g department of the City of San Jose" ...

"ull as the Council may deem proper and
9 subject to such conditions, restrictions,

limitations, tcnns and other provisions
~ ~ as [lie Council nay deem prover;..."

I1

12 SupporCing ~videnee:

RJN, Exh. E (California
13 Assembly Concurrent

14 Kesol~[ion No. 17, adopted in
Assembly January 18, 1961,

15 approving amendment of
Charier of San Josh to include

16 Section 78b (°Discretionary
Powers of Council Respecting~ ~
Retireme~~P~ of Article X).

18

19

20

21

22

23

24

25

26

27

28

45. The ballot argument in favor of
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY PO W ERS TO THE
CITY COUNCIL! It is good
government to allow the CiTy Counci] to
be responsible for investigating

the contrary notwithstanding, [he Council in
its discretion may at any time, or from time
to lime, by ordinance, ame~~d or otherwise
change the retirement plan established by
said Section 78a or any re[imment plan or
plans established parsuan[ to said Section
~8a, or adopt or establish a new oidifferent
plan or plans Cor eligible members of [he
police or fire department of the City of San
.lose, Tor the purpose of providing benefits
for members of any such plan or plans itt
zxress of those benefits authorized or
required by the provisions of said Section
89a" ... "al( as the Council may deem
proper and subject to such conditions,
~estdetions, limitations, terms and other
provisions as the Council may deem proper;
provided, however, that:

Q) The Council shall not decrense any of said
benefits below Lhose which Section 78a
makes mandatory, nor o(herwise deprive
any member of any such pla~~ of any rights
to which he woidd be entitled under Section
78a.... ,

(Emphasis added.)

Sunporting Evidence:

• City's RJN, tixlt G (California Assembly
Concursent Resolution Na 17, adopted in
Assembly Jatmary 18, 1961, approving
amendment of Charter of San JosB to
include Section 78b ("Discretionary Powers
of Council Respecting Retirement') of

Disputed as incomplete

The ballot argaroent in favor oC Proposition A
also says:

`YOUR POLICE AN FIREMEN NEED
'ROPOSCCION A! Proposition A was placed on
he ballot by [he City Council at the request of the

jqq CASe NO. l-12-CV-225926
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- Moving Pgrty's Undispufir]Mai¢riEil .Opposiog3~arry's Respa~se antl
Fads-aad Snppartittg evidence '. vSup~i~rting ~C+videHpe

than. [¶] "I"HIS AMENDMEN"f IS~ members of your poLcc and fire departments. TGe
SIMPLE! Leave all the technical details urpose of tl~is rtmesdiaerrt is to ennb[e the City
up to your City Council. 'Iliey have a Couaei/ 10 flake legal steps to provide survivor
staft~[o assist diem including a very benefi[s,for yon<r policemen's mad firemen's
capable CiTy Attorney." onei/ies. Sao Jose Policemen and Firemen do oot

have Social Security or any other survivor
benefits of any kind. Almost all other cities

Supportine Evidence: rovide survivor beneFts.
• RJN, Exh. F (Ballot Pamphlet SURVIVOR BENEFITS ARti PROHIBITED AT

for Charter Amendment — RF.SEN"I ]N THE CITY CHARTER! In orrler
Propositimi A, to be submitted o allow the Czry Couttcil Go adopt reasonable
[o the Electors of the City of urvivor benefits, it is necessary to amend t/re
San Jose ,April 12, 1960, City Char[en In other words, this amendment
including "Argument in Favor erely unties the ha~~ds of your CiTy Council.
of Proposition A").

NO SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

ne reason is that the Ciry Council should have
road powers to investigate and decide on matters

~ast Iike this. A seco~ed reason is that the
olicemen anAfarerv:en have confidence that the
Cpy CwAnci! wi71 enact jair and reasonable
rovisiona~.,,

(Emphasis added.)

Suppor[ine Evidence:

• City's RJN, Exh. I' (Ballot Parnphle[ for
Charter Amendment— Proposition A, to be
submitted [o the Electors of the City of San
Jose, April 12, 196Q including "Argument
in Favor of Proposition A").

46. As adopted by the voters in 1965, the U~~disputed
San Jose City Charterstates at SecSon
1500:

Except as hereinafter otherwise
provided, the Council sliall p~~ovide, by
ordinance or ordinvices, for the creation,
establislt~nent and maintenance of a
retirement plan or plans for all o(~icers
and employees of [he City: Such plan or
plans need not be the same for all
officers and employees. Subject ~o other
rovfsions ojthis Article, the Council

~q5 CASE NO. 1-12CV-225926
SEPARATC STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION
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Nloving'Party's IJntlispiuted Makeriai „Oppbaitlg=l~~ri3's Response and
Haote apd 9upportirtg E~vldencee $uppStting EvidenAe

may a[ arty 7~rNe, a' f'o~)P lime [0 lime,

anrerrd or otherwise change uny

r~e[irement plan or plans or adopt m~

establish q new or dzJferent p(an or'

plans for all ar any oJficer.r nr

ernployee.r.„

Supoortine Evidence:

R1N, F.xh. G (1965 Char[er)
(emphasis ad8ed).

47. As adopted by the voters in 1965, the Disputed as incomplete
San Josh City Charier states al Section * Tlie Title of Section 1503 is: "Cotttlnuarice of
1503:

xis[ir~g Retiremen(Systems"
Any and a1J retirement system or

emphasis added)
systems, existing upon adoption of this
Charier, for the re[ixement of officers or * 7t reads, in its entirety:
employees of the City, adopted under yy and all retirement system or sve'tems, eeisting
any faw or color of any law, including upon adoption of tkis Charter, for the retirement
but noY limited to those retirement f officers or employees of the City, adopted
systems established by Parts 1, 2 and 4 ender any law or color of any law, including but
of Chapter 9 of Article II of die San Jose of limited to those retirement systems established
Municipal Code, are hereby confirmed, y parts I, 2 and 4 of Chapter 9 of Article Q of [h
validated and declared legally effective San Jose Municipal Code, are hereby con£rmed,
and shall wutinue until otherwise yj~dated and declared legally effective and shall
provided by ordinance.... However, ontinue until othocwise peovided by ordinance.
subject to ether provisions of this The foregoing provisions oftkis Section shall
ARicle, the Counci] shall at all times Aerate to supply such authorization as may be
have the power and right to repeal er ecessary to validate any such retirement system
amend any such retirement system or or systems which could have been supplied in the
systems, and to adopt or establish a new Charter of the City of San Sose or by the people o
or different plan or plans for all or any he City at the time ojodoption or amendment of
officers or employees, it being the intent by y-uch re(iremenl sys(em or systems. However,
that [he foregoing sections of this Aitiele subject to other provisions of this Article, the
shall prevail over the provisions of this ouncil shall at all times have the power and tight
Section " o repeal or amend nny such retirement systene or

ystems, and to adopt or establish a new or
different plan o~ plans for all or any officers oc

Suoportin¢ Evidence:
mployees, it bein~*the intent that the foregoing

• RJN, Exli. G (1965 Charter), sections of this Article shall prevail over Uie
rovisions oCthis Section.

146 CASE NO. 1-12CV-225926
SGPARATE STAT6M8NT OF UND1SPUfLD FACTS

1N SUPPORT OF D6FHNDAN'fS' MOTION FOR SUMMARY ADJUDICATION



I

2

3

4

S

C

7

8

9

]0

11

12

]3

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28

"Moving-Party's Undisputed Nfsterial Opposing Party's Response and -
FaxisagQ~upport~ngEvidence SopPovtipg~~viUente

Emphasis added)

Sunnnr[ina Evidence:

• City's RJ1V, Ems. G (1965 Charier)

48. Section 902 of the San Jose Ci[y Charter Undisputed
states: "the coinpensatioo of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be Hxed by the Council."

Suonortine A;vidence:

RTN, Exh. A.

49. City Charter section 602 states: "The Undisputed (althougk~ this is not the entirety of
following acts of the Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Charter or by
ordinance,"

Suoportiag Evidence:

RJN, Exh. A

50. City Charter secrion 1500 states: OUjection: irrelevant; asked and answered
"Except as hereinafrer otherwise (substance of Seciion 1500 addressed in
provided, the Council shall provide, by previous para~,rzaph)
ordinance or ordinances, for [he creation, -
establishment and maintena~~ce of a
retirement plan or plans fm~ all officers
and employees of the Ciry."

Snoportine Evidence:

• R7N, Exli. A

51. 1'he City Council has enacted some Disputed as is relevant to APSMCL's case, flee
ordinances implementing Measure B. City Council has only amended the

Municipal Code to remove the SftBR.

Sunoor[ine evidence: Sunourtine Evidence:

Gurza Decl, F,xhs. 54, 55 • Gurza Dcc., Exh. 54

147 CASE NO. I-I2CV-225926
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Mavirig~9'8rty's ITndis]7Uted Ma"teria`~` '; rQppnsltlg party's Respovae and
Facto and Supporting Evidence 

~

Suppui~ting Evider~re

(Federated, Police and Fire •Allen Dec, ~~21
Ordinances).

'. 52. For the Fedeeated Rclirement System, Disputed as incauplete
tl~e Municipal Code provided in Section
328.340(G): "Upon the request of the
city council or on its own motioq the Full text:
boazd may make recommendations to
the city council regazdi~g dislributioq if
any, oSthe supplemental Yetiree benefit "Upon the request of the city council or on its

reserve" to retirees aad their survivors. oN'n motion, the board may make

Further, "[t]he city eooncil, after recommendations to the city council

consideration of the recommendation of regarding the distribution, if any, of the
the board, shall determine tUe supplemental retiree benefit reserve to

disMbution, if any, of the suppleme~ta! ~eticed members, survivors of members, and

benefit reserve to said persons." survivors ofr~elired nxmbers. The city
council, affer consideration of the
recommendation of the board, shall

Saooartine Evidence: determine the distnbutiw, if any, of the

• RJN, Exli. C. supplemental benefit reserve to said
"persons

(Emphasis added.)

Sunoortine lvidence:

• Ciry's RJN, Exh. C

53. Beginning in 2010, City Council
resolutions suspended disVibution of Disputed: cited sources only AemonsVate

SRBRfunds from the Federated sus ended distributions in fiscal ears 2010-fl Y
retirement plan for the fiscal years 2010- 2011 (City R.~N, Exh. L) and 2012-2013
2011, 2011-2012, and 2012-20]3. (City RJN, Exh. M)

Supnarfine Evidence:

• R7N., Exhs. L, M, N

54. For the Police and Fire Retirement bjection: irrelevant and unduly prejudicialSystem, Municipal Code §3.36.580(D)(5)
stated: "Upon the approval of the Objections to evidence 24
methodology by the City Council, the
IIoard sha0 make distributions in
accordance with such methodology"

~q$ - CASE NO. 1-12-CVQ25926
SEPARATe STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY AD7UD]CATION
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Moving.~urt~'a Onrlispntetl Mate~xl =OPPnsfng Rirly'S Rwspouse end. .
,acts ~tl'.d'3~~porti~g ~viJence -- Sup~~rGng~~.YidenEe .~

Sunoortine Evidence:

• RSN., Exh. P.

55. In 2002, the City Council adopted Objection: irtclevant end unduly prejudicial
Resolution Na 70822, which approved
"7Le Methodology for the Distribution of bjcctious to evidence 25
Moneys In the Supplemental Iteliree
Be~~efit Reserve Of Tlie Police and Fire
Department Retixemeot Fund."

Suooartine Evidence: _

RJN., Exh. N.

56. Begiriuing in 2010, the City Council bjeclion: irrelevant and unduly prejudicial
amended the Municipal Cade for the
Police and Fire retirement plan [o provide bjec[ions to evidence 24
that ̀ there shall ba oo dist~iba[ion du~iug
calendar yeses 2010, 201 I, 2012 or
during calendar year 2013 ..."
(Municipal Code section 336.580(D)(2)

Supporting evidence:

• RJN., Exh. D.

57. In 1986 when the City Council Undisputed as to Federated City Employees'
authorized the Federated SRBR, and in Retirement System
2001, when the City Council aotliorized
[he Police and Fire SRBR, the acmazies
reported that the Citys two pension
xeticement foods were fully funded.

Suonortina Evidence:

RJN, Exh. O [November 22,
1985 Letter from Coates,
Her£urth &England, to Gdwaxd
F. Overto~~, Retirement and
Benefits Adminishato[, re:
SB650 Study]; Gurza Dec..
Exh 59 [Actuarial Valuation
Report, City of San JosE Police
and Fixe Department Retireine~t

~q9 CASE NQ I-12-CV-225926
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'. Moving.Party's,Undisplted l~ate~ia1 ,Apposipg Yarty's Resporyse and
~. Fa¢ts apd Sapporking "~w'tlenee ,Supporting Cvidenae

.. -..Plan, as of June 30, 2012, at p. .
5 (showing plan overfu~~ded at
114.8% as of Sune 3Q 001]

58. l0 20] 0, 20] 1, and 2012, the actuaries Undisputed as to Federated Cily Employees'
reported that the City's [wo pension Retireme~n System
foods had unfunded pension liabilities.

Sunaortin¢ Evidence:

Cmrza Dec., ¶ 49, Exhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System at
p. 6, Police and Fire Department
Retirement Plan at p. 5, tables
slowing unfunded pension
liabilities]

59. In 2GI 1, and 2012, the actuaries reported Undisputed as to Federated City Employees'
that the City's two pension Cunds had Retirement System
"excess earnings" for the year —as
defined in [he Municipal Code — to fund
the SRBI2.

SuppoHillg Evidence:

Gurza Dec., Fxhs. 44, 45, 46, 47,
4R.

150 CASE NO. I-I2-CV-225926 II,
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__ __
1 6. Uncons[i[n[ione! Talons Of Private Property, United States Constitution. 5~

And 14th Amendments.
2

3 City's socond cause of action

4 Issue 6A: San Josh Charter 51506-A (Emp7ovee Addi[ion:~l Pension ConMibuUOnsl

5 "Phe~e are triable issues of material facts. "Cheiefore, DefendanLS are not entitled [o

6 samrnary adjudication as a matter of law.

~ ~; n4.b~wg1'~artY'SS I7~',~3isputeN MaLe~ial Opposing T~ri3''s Regpa7dser~B~Y

g Ifiect9 afi~a5}~p~i6i'ting ~vidatjC*e Suppo~ng EvR,de~lco ~~

9 L .Section 1506-A ("Curtent Employees") Undisputed

of Measure B states:

~ ~ (a) "Current Employees° means employees

l I of the City of San JosB as of the
effective date of this Act and who are

12 not coveted under the Tier 2 Plan

13 
(Section 8).

(b) Unless they voluntarily opt in to the
14 Voluntary Election Program ("VGP,°

described herein), Current Employees
~ 5 shall have their compensation adjusted
~ 6 through additional retirement

canVibutions in increments of 4% of
~ ~ pensionable pay per year, up to a

maximum of 16°/ ,but oot more than
1 A 50 % of the costs to amortize any pension

❑ufunded liabilities, except for x~y
~ y pension onfuuded Liabilities that may
20 e~tist due to Tier 2 benefits in the future.

These wntributions shall be in addition

Z] to employees' normal pension
conhibutio~s and contributions towards

Z2 retiree healthcare benefits.

p3 (c) The starting date for an employee's
compensation adjustment under this

24 Section shall be June 23, 2013,
regardless of whether the VF.P has been

ZS implemented. If the VEP has not been

Z6 implemented or any reason, the
compensation adjustments shall apply Tq

Zy all Cuaent Employees.

28 (d) The tom ensatimi adjustment through

757 CASE RO. 7-72-CV-225926
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Maving Party's Undisputed Material Opposing:Party'9 Response and
Baas &nd SuppB~ti~jg EvidEnce -. Supp6tting Evidence

— --additiooal employee contributim~s for —

Cureert Rmptoyees shall be calculated
separately for employees in the Police
acid Hire DeparNien[ Retirement Plan
and employees in the Federated City
Employees' Retirement System.

(e) "fhe compensation adjustment shall be
treated in the same manner xs any other
employee eonCributions. Accacdingly,
[he voters intend these additional
payments to be made on a pre-tax basis
[hrougl~ payroll deductions pursuant to
applicable Internal Revenue Code
Sections. The xdditiona] contributions
shall be subject to withdrawal, return
and redeposit in the same manner as any
other employee contributions.

Supoortine Evidence:

llefendanPs Request for
Judicial Notice ("RJN"), Exh.
B, pp. 4S ("Measure B").

2. On or around April 12, 196Q the voters l7ndispu[ed
ratified Proposition A, which amended
the San 7os8 Charter to iuclude Section
78b.

SupportinE Evidence:

• R1N, Exh. E (California
Assembly Conem~en[
Resolution No. 17, adopted in
Assembly January 18, 1961,
appiroving amendment of
Charter of San Josh to include
Section 78U ("Discretionazy
Powers of Council Respecting
RetiremenP') of Article X).

152 CASB NO. I-I2-CV-225926

SEPARATE STATEMENT OF UNDISPUTED FACTS
IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICA I70N



2

q III 3. Former San lose Charter Section 78b
stated:

4

5

6

7

8

9

]0

11

12

13

14

15

16

17

18

19

20

21,

22

23

24

25

26

21

28

"Anything in Seciion 78a of tl~c Charter
to the contrary notwittisianding, tpe
Council in its discretion nay a[ any
time, or Ttom time to time, by ordinance,
amend or otherwise change the
xctiremen[ plan established by said
Section 78a or any retirement plan or
plays established pursuant to said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of the police or tire
department of the City of San Jose " ...
"all as the Council may deem proper and
subject to such condirions, restrictions,
limitations, terms and other provisions
as the Council may deem proper;..."

Su000rtine Evidence:

• RJN, Exli. E (California
Assembly Cancuerent
Resolution No. 17, adopted in
Assembly January lA, 1961,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Council Respecting
Relire~nenY') of Article X).

4. 'The ballot argument in favor oT
Proposition A stated:

"THIS AMENDMENT GIVES
DISCRETIONARY POWERS TO THE

Disp~[cd as incomplete (material terms missing).
In relevant part, the section read

"Anything in Section 98a of the Charter to
the contrary notwithstanding, the Council in
its discretion may at any time; or frmn time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retirement pla~~ or
plans established pursuant to said Section
78a, or adopt or establish a new or different
plan ox plans for eligible members of the
police or fire departlnent of [he City of San
7os€, for the pw~pose of providing benefits
for members of any such plan or plans in
excess of Lhose benefits authorized or
required by [he provisions of said Section
89a" ... "all as the Council may deem
proper and subject to such conditions,
restrictions, limitalions, te~xns and other
provisions as [hc Council may deem proper;
provided, however, tliaF.

Q) The Commit shat! not Aecrense any of said
benefits below those which Section 78a
makes mandatory, nor otherwise deprive
any member of any such play of ac~y rights
to which he woidd be entitled under Section
78a....°

(Emphasis added.)

Suoportine Evidence:

• City's RJN, Exh. E (California Assembly
Concarre~~t Resolu4on No. ]7, adopted in
Assembly Jzumuy 18, ] 961, approving
a~nendmeut oSCharter of San Jos€ to
include Section 786 (`Discretionary Powers
of Counci] Respecting RetiremenP') of
Article X).

Disputed as inemnplete (material terms missing).
The ballot argument in favor of Proposition
A also says:

SLPARA"fE S1~ATHMliNT OF UNDISPUTED FACTS
IN SUPPORT OF DF,FF.NDANTS' MOTION FOR SUMMARY ADJUDICATION
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° MovinS ~~+'ty's llndispyted Material QppoSingPalty's Respobse and
Fasts and ~up~oMing Evidence &u~porting evidence

CITY COUNCIL! It is good also says:
government to allow the City Com~cil ro

YOUR POUCH AN RiRHML,N NEED
be responsible for investigating

ROPOS7TION A! Proposition A was placed on
problems and deciding how to solve

he ballot by the City Council at the request of the
[hem. (¶] T111S AMENDMENT IS

members of your police and fire depMmenls. Ike
SIMPLE! Lcavc all [Ue technical details

urpose of (hls nmendmenl is 7o enable Ure Cify
up to your Ciry Cou~eil. Thcy have a

Cotuuil to t4ke legal steps to provide survivor
staff [o assist tUcm i~~eluding a very

enefits for your policen~e~e's and fireaeert's
capable City At[omey."

q~nt/ies. San Jose Policemen and Firemen do not
lave Social Security or any other survivor

SupDOrtin¢ Fvidenca
benefits of any kind. Almosl all other cities
rovide survivor benefits.

RJN, Exh. F (RaOot Pamphlet
SURVIVOR BENEFITS ARE PROHIBITED AI~

for Charter Amendment —
Proposition A, to be submitted

g~SINT IN THG CITY CHARTER! Ire order

to the Electors of the Ciry of o allow the City Couieci! to aAoyt reasonable

San Jose ,April 12, 1960,
urvivor beneftts, it is necessary to amend the

including "Argument in Favor
qty Giarter. Io other words, this amendment

of Proposition A' ). ercly unties the hands of your City Council.

O SPECIFIC PLAN IS PROPOSF,D IN THIS
MENDMENT!

ne reason is that the City Council should have
road powers to imestignte and decide on matters

'ust like this. A serond renson is thnt /he
alicemen and firemen have confidence that the
City Council will ennc[jair and reasonable
rovisians."

(Emphasis added.)

Su000rtine Evidence:

• Ciry's RJN, Exh. F (Ballot Pamphlet for
ChMer Amendment — Nroposition A, to he
submitted to the Electors of [he Ciry of San
Jose ,April 12, 1960, including "Aegument
in Favor of Proposition A").

5. As adopted by the voters io 1965, the Undisputed;
San Jose CiTy Charter states at Section

~~,ever, Title of Section 1500 reads: "Duty to
~ 5~~~ xovide Re[icement System."
Except as hereinafrec otherwise

Snnporting Guidance:
provided, die Council shall provide, by
ordinance or ordinances, for the creation, • RJN, Exh. G (1965 Chaster)

establishment and maintenance of x
retirement plan or plans for all officers

154 CASE NO. I-72-CV-225926
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"' ~ Moving P¢rly'S UndiS~jnteU Material '. ~ppo9i~?g 7'~1Wiy's RespSuse end
~A~h~a~i'tl,Suppoth'rig ~vitlence >- -SuppgMing P~videnea -

a~~d employees of [he City. Such plan or
plans need not be the same for all
officers and employees. Subject m other
provisions of 8ris drticle, the Council
may u! any (ime, or from ~inre to lime,
amend or ather~H~ise change mvy
retirement p7gn or plans or adop( or
es[ubfish a new ar diJJeren~ plan or '
plans for all or any officers or
employees. "

Sopportine Evidence:

RJIQ, 1ixh. G Q 965 Charter)
(emphasis added).

6. As adopted by [he voters in 1965, the Disputed es incomplete
San Jose City Charter states at Sectimi ~ The Title of Section 1503 is: "Continuanre of
1503:

Exfs6ng Retirement Systems"
Any and all retirement system or

(gmphesis added)
systems, existing upon adoption of this
Charter, for the retirement of officers or * It reads, in its entirety:
employees of die City, adopted under n and all retirement

Y 
system m~ systerns, cv~istir~g

any law or color of any law, including upon adoption of this Cknrter, for the retirement
but not fimi[ed to those eeti~emeut f officers or employees of the City, adopted
systems established by Parts 1, 2 and 4 ndec any law or color of arty law, including but
of Chapter 9 of Article II of the San .ios€ of limited to those retirement systems established
Municipal Code, are hereby confirmed, y Parts I, 2 and 4 of Chapter 9 of Article II of th
validated and declared legally effective San Jose Municipal Code, are hereby confirmed,
and shall continue until otherwise alidated and declazed legally effective and shall
provided by ordinance.... However, continue until otherwise provided by ordinance.
subject m othe[ provisions of this The foregoing provie~ions oftT¢is Section shall
Article, the Council shall at a/[ times parole to supply such authorization as may be
{rave the power qnd rig7vt m repeal or necessary to validate any such retirement system
amend any such retirement system or ~ systems wUich could have been supplied in the
systems, and to adopt or estab/ish a new Charter oPthe City of San Josc or by the people v1
ar diJJerent plan ar plans for aII or ony he City at the time of adoption or arnendmen! of
officers or ernployees, it being Ore intent ray such retirement system qr systems. However,
that the foregoing sections afihis Article subject to other provisions of this Article, the
sha/I prevail overt the provisions of this Council sUall al all times have the power aid right
Sec[iori " __ o repeal or amend nr~ such retirement system or,. _
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'- Moving $arty's UnBfepvteU Materiel '. ` Opp6sing Pariy's Response and
~~~~~,~asr,~no~;~sg~,a~~~'

-= _
snn~a~e~~viaen~e

- — -
ystenm, and to adopt or establish a new or

different plan oc plans for all or &ny offreers or
SupportinL~ Evidence: employees, it being the intent that the foregoing

• 12JN, F.xh. G (J 965 Chailer)

(emphasis added).

sections of this Article shall prevail over the

provisions of this Section.

Hmphasis added]

Suuoortiva Evidence:

City's R.~N, Exh. G (1965 Charter)

7. Section 902 of the San Jose City Charter Undisputed
states: "the compeivsatio~ of alJ City
appointive offices and employees,
except as ot6eiwise provided in this
Charter, shall be fixed by the Council."

Supporting evidence:

tt.tty, r.xh. a.

8. City Charter section 602 states: "The Undisputed (although this is not [he entirety of
following acts of the Council shall be by section 602)
ordi~unce: (a) Thosre acts required by
specific provision of this Chatter or by
ordinance."

Su000rtine EviJencc:

• R.lN, Exh. A

___-

9. City Charter section 1500 states: bjection: irrelevanp asked and answered
"Except as hexeinaRer otherwise substance of Section 1500 addressed in previous
provided, the Council shall provide, by azagraph)
ordinance or ordinances, for the exeation,
estabGshmeot end maintenance of a
retirement plan or plans Tor all officers
and employees of the City."

Supportive Evidence:

• RJN, F.xh. A
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.' 'Moving Pairky'& Undisputed Material ?apposing ~~rty's Iteap~'vse and

~acts~ilid $4bporting Evidence Snp~lol~t~ing EvlBenae . -

10. The City Council has enacted some

_..

Disputed: as is relevant to AFSMCE's case, the

ordinances impleme~~~ing Measure B. City Council only amended the Municipal Codc

by way oCordinance to remove the SRBR.

Supoortin¢ lividenre:
Sunnortine Evidence:

• Uurza Decl, Bxhs. 54, 55
•Garza Dcc., Exhs. 54

(Redera[ed, Police and Fire •Allen Dec., ¶21

Ordinances).

ll. In 2010, a Coalition of City wiions Objection: relevance and undue prejudice
made a proposal m the City which
stated: Objections to Evidence 2-5

5.12. Additional Retirement dditional Su ortiu Fvidenee:

Contributiaa •Allen Dec., ¶I S

Effective June 27, 20 ] 0 through
June 28, 2011, all employees
will make additional retirement
contributions in an amom~t
equivalent to 10% of total
compensation effective Sooe 27,
2010. The amounts so
contributed will be applied [o
subsidize and thus seduce the
prior service conl~~ibutions that
the Cily would otherwise be
regtired to make. The parties
specifically understand that this
agreement neither alters nor
conflicts with the City Char[cr
Section 1505(cj because under
this agreement, employees will
be subsidizing the City's
SecUOn I505(c) ecquired
contribufion.

Sunn~r[in¢ Evidence:

• Garza Dec.,¶¶ 16-19, F.xh. 2.

Objection: relevance end undue prejudice
12. Other union proposals, including

proposals Uy the SJPOA and ]APF, also . Objections to Evidence 2-5
ro osed that etnrolovees would a
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MoVigg pgfty's Uudiaputed Material

_~
;Oppo3iagianty's Resprodse and

Facts and Supporting ~videnae

~ ~

Supporting evidence

additio~~al pension contributions to
defray pension plan unfunded pension Additional Su ortin Evidence:

tiabilifies. •Allen Dec., ¶15

Sunnortine Evidence:

• Gurza Dec.,¶] 7, 18, Exhs. 3-6.

13. For the period 2010-201 l,~the following
bjeetiott relevance and undue prejudicesix unions agreed that their members

would pay additional ongoing and one Objections to Evidenec 1 I, 12

additional
time employee pension contributions, Su or[in Evidence:and accept wage reductions, totaling
approximately ]0% daring fiscal year •Allen Dec., ¶I S
2010-201 t to be usad [o defray pension
plan unfunded liabilities (except the
POA agreed only to a 525%. one time
additional pension contribution):

• Association of Engineers and
Architects (AEA) (plaintiff Mukhaz is
president).

• Association of Maintenance
Supervisory Personnel (AMSP)
(ylaintiff Dapp is president)

• City Association of Management
7'ersonnel (CAMP)

• International Brotherhood of
Electrical Workers, Locaf 332
(IBEW)

• International Union of Operating
Engineers, Local No. 3 (representing
plainfiffs in the Harris case)

• San Sos€ Police Officers Association
(plaintiff i~ the SJPOA case).

Supnnrtine ~videnee:

• Garza Dec., ¶ 6, 24, Exhs. t I,
15, 17, 23, 25, 29.

74. Fa-the period 2010-2011,~[he following
Objection: relevance and undue prejudiceunions either agreed to a wage reduction

or the City imposed a wage reduction: • Objections N Evidence 11, 13

dditional Su ortin ~ Evidence:

IS$ CAS8 N0. 1-12-CV-225926
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16
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' Mouitlg"P~sr{y's Upr}isputed Material Opposing Party's Response and
F'apts itrid ~vppgl~ting Evidence <. Supporting H:vidence

--Association of Building, Mechanical ~ Allen Dec , ¶15and Elech~ic lospecwrs (ABMFS)
--Association of Legal Professionals
(ALY).
--Executive Management and
Professional Employees (Unit 99), and
other ur~rcpresen[ed employees.

Suonortine Evidence:

• Gorza Dec.,¶25, Exhs. 9, 13,
32, 33.

15. The 2010-2011 Agreement MOA bjection: relevance eud undue prejudicebetween the City and AEA, states at
Section 10.1.1: • Objections to Evidence 11, 14

On-Goine Additional Retirement
Contributions. tiffective Tune 27, 201Q
all employees who azc members of the
Federated City Employees' Retirement
System wi11 make additional retirement
contributions in the amount of 730% of
pensionable compensation, and the
amounts so contiibutod will be applied
to ced~ee the contribaGO~s that the City
would otUeiwise be required to make for
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal costs
in those fu~tds. 'Phis additional
employee retirement contribution would
be ui addition to the employee retirement
wntdbutioo rates that have been
approved by the }ederated CiTy
Employees'. Retirement System Board.
The intent of this additional retiiemevt
conhibution by employees is to reduce
the City's required pension re[ireme~[
couhibu[ion rate by a commensurate
730°/o of pensionable compensation, as
illustrated below ...

'I S~J CASE NO.
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iN SUPPORT OF DEFENDANTS' MO'fiON FOR SUMMARY ADJUD]CATION



1

2

3

4

5

6

7

8

9

]0

I1

12

13

14

15

16

17

~x

19

20

2l

22

23 ~

24

25

26

27

?g

S Moving Fdrty's zTndiSputed Matefia7 ~~ Opposing f-erty's Response and
Gaeta end Supp6rli~g3s'vidence ~~ 5uppbhting Fv1d¢nse

Supportine Evidencr.

• Uurza Dec,¶27, F,xh, I1.

16. 'Pl~e 2010-2Gi 1 MOA between the Cif ~
and AHA, also ay~eed to employees

pbjwtion: ~relwanee and undue prejudice

making an additional one time pension Objections to Evidence ll, I S
wniribution "in [hc amount oC3.53% of
pensionable compensation, and the
amounts so contributed will be apylied
to reduce the contributions that the City
would otherwise be required to make
during that time period far the pension
unfunded liability....° (Section 10.12)

Suppurtine Cvidence:

Gurza Dec.,¶2$ Exh, 11. -

17. The 2010-20] 1 MOA between the City
and ALA stated in connection with

Objection: relevance and undue prejudice

employees paying additional pension Objections m Evidence 1 I, 14
wnteibutio~~s: "The parties understand
tl~at in-order to implement this
peovision, an amendment must be made
lothe Federated Cily Employees'
Retirement System that requires an
ordina~lce amending the San Jose
Municipal Code.' (Zd at Section
10.1.4))

Sunoor[ing Evidence:

Gucza Dec.,¶27, Each, 11

] 8. The City's 2010-201 I agreements with
the following unions stated in

Objection: relevance and undue prejudice

co~necuon with employees paying • Objections to Evidence 1 I, I S
additional pension contributions The
pazlies understand that in order to
implement this provision, an amendment
mist be madc [o the Federated
L~mpioyees' 2etirement System that
requires an ordinance amending [he San
Jog~Munici al Code'° or "The arties
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~= NTovi~g~'a"(~ty'si7ndispotedMxtcriai Opposing Party°sRes~unse~nd
''k`acts a~,d5oppor&pg Evidence Sllppurh`hg +~a'degce;

~ ~~w~derstattd that in order to implement
this provision, an amendment must be
made to the Police end Fire Department
Retirement P(an that requires an
rn'dinance amending the snn Josc
Mu~ucipal Code."

• Association of Engineers and
Architects (AFA) (plai~tlff Mukhar is
president),

• Association of Maintena~ice
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Assoeiatio~~ of Management
Personnel (CAMP]

• International Brotherhood of
Electrical Wodcers, Loca] 332
(IBEW)

• lotomational Union of Opernting
F;ngineecs, Local No. 3 (representing
plaintiffs in the Flazris case)

• Sen Jos~Police Officers Association
(plaintiffin the SJPOA case).

Suaoortine F,vidence~

Gurza Dec.,¶¶ 6, 28, Hxhs. 11,
15, 17, 23, 25, 29.

19. In 2011, the City reached agreements Objection: relevance and undue prejudice
with fhe following unions for their
members to accept an approximate ] 0

Objections to Evidence 11, 16

wage reduction for the period 201 L
2012:

• Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
president),

• Association of Maintenance
Supoxvisory Personnel (AMSP)
(plaintiff Dapp is presidenQ

• City Association of Management
Personnel (GAMY)

• International Binthe~fiood of
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Moving Party's Undisputed Material ' OppasingParry's RcsponsC and
Facts~~nd 5upportigg Evidence ~: ~uh~SprAing Evidenee

Electrical Workers, Local 332
(IAEW)
International Union of Operating
Engineers, Local No. i (repruenting
plaintiffs in the 73aitis case)

• San Jose Police Officers Association
(plaintiff in the SJPOA case).

• International Association of
FireFghters, Local 2 i0;

Supn~rtine Evidence:

• Guraa Uec., ¶3Q Exhs.
10, 12, 14, 16, 18, 20, 22, 24, 26, -
28, 30, 31, 34.

~0. Iv 201 ], the Ci[y imposed a Last, Bes[ Undisputed, but for clazifica[ioo purposes:
and Final Offer on plaintiff AFSCME
Tor an approximate I2%wage reduction
for the period 2011-2012. • ~ff~ctive September 18, 20I I, CEO members

realized a 12.16%wage reduction

•Effective June 26, 2011, MEF members

Supportinu Evidence: realized a 12.01 %wage reduction

Garza Dec., ¶ 26, Exhs. 20, 28
SunnortinE F,vidence:

Garza Dec., Exhs. 2Q 28
21. For Federated employees, the Municipal ~ ndispnted

Code provides: "Nohvitlistanding any
other provisions of iliis Part 6 or of ote: this section was added iv the Municipal
Chapter 3.44, members of this system Code around lane 2010 and became effective July
shell make such additional retirement 010
contributions as may be required by Su main ~videnee:
resolution adopted by the city council or
by executed agreement with a • EIFSCME RJN, Exli. F
recogrtized bargaining unit.' (Mm~icipal
Code 3.28.755)

Supportive Evidencr.

• RJN, Exh. C, (Municipal Code,
Chapter 328).
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MoS~ing 4~~ly's Undisputed Material Opposing Purty's32es~ouse anU
~1't~~~G9,~and $upporti~}g EViUehce > _ ,4np~u~ting LrviUe4cc

22. Under [he Municipal Code for Police
and Fire Plan employees.

• PoliCC and Fire Plan employees
not subject to interest arbih~ation, "shall
make such additional retirement
wntribudons as may be required by
resolution adopted by the city council or
by executed agreement with a
recognized bargaining unit ° (Municipal
Code 3.36.1525(A).)
• Police and Fire Plan employees
subject to interest arbitration, "shall
make such additional retirement
contributions for fiscal years 2010-2011
as may be regtired by executed
agreement with a recognized Uazgaining
unit o~ binding order of arbitration.°
(Municipal Code 336.1525(B).)

Su000rtine Evidence:

• RJN, Exh. D, (Municipal Code,

Jbjcction: relevance and undue prejudice

Objections ro Evidence 24
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1
_.__ _

Issue 6B: Smi Jose CGnrier 61512-A(Emnlovee Retiree Healthcare Conhibutions)

2 'There are triable issues of material fact. Therefore, llefenda~~ts are not entitled to summary

3 adjudication as a matter of law.

4 ~ Mpvin PaY. ~ ~nJis uYed.NTateYiSl$,..,. b'~' P.. O osin ~ $ar e Res Ouse andPP ~ ~J'' P..
5 Tracts=afTU Sppportilig L~vidence f Svpporh'ng Evidence

~ 23. San Jose Charter Section 1512-A states: Ilndisputcd

~ "Existing and new employees must Note: this section was added by Measure B
contribute a minimwn of 50%a of the cost

g of'retiree healthcare, including both
normal cost and unftmded liabilities."

9

10 Sunoortine Evidence:

]1 • R.iN, Exh. B.

12
24. On or aroundApril 12, 196Q the voters Undisputed

~ 3 ratified ProposiL~on A, which amended
14 the San Jose Charter to ineludo Section

7Ab.

15

16 Suaoortin¢ Evidenec:

~~ • RJN, Exh. E (California
Assembly Concurrent

I R Rcsolutio~ No. 17, adopted in
Assembly Jamiery 18, 1961.

~ 9 approving amendment of
20 Charter of San JosB to include

Section 786 ("Discretionary
21 Powers of Coaucil Respecting

ReliremenT') of Article X).
22

23

Zq 25. Fm~mer San Jose Charter Seetiou 78b Disputed as incomplete (material terms missing):
stated:

25
"An}rthing in Section 78a of the Charter "Anything in Section 78a of the Charter t<

2( to [he conhary notwithstajiding, the the contrary notwithstanding the Council ii
Council in its discretion may at any

its dism~etiou may at any lime, or from time
27 time, oc from time to time; by ordinance,

-
to time, by ordinance, amend or otherwise

28 amend or otherwise change the cUange the retirement plan established b~
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~ Moving'1'srty's Undisputed Ma[eri~I
2 ~Facte a6tl $itp~di'ting Lvidenee

retirement plan established by said
3 Sec[ion 78a or any retirement plan or
q plans established pursuant to said

Section 78a, or adopt or established a
5 new or different plan or plans for

eli~iblc members of the police or fire
6 department of the City of San Jose " ...
~ "all as the Cowicil may,deem proper and

subject m such conditions, restrictions,
g limitations, terms and other provisions

as the Council may deem proper;..."
9

~~ S~mportinE Evidence:

I L • RSN, Exh. G (California
Assembly Concurrent

12 Resolution No. l7, adapted in
3 Assembly Ja~~uary 78, 1961,

approving amendment of
14 Charier of San Jose to include

Section 786 ("Discretionary
15 powers of Council Respecting

Retirement') of Article X).
16

17

18

19

2U

2l

Zz 
26. The ballot argument in favor of

~3 A'oposition A stated:

24 
"THIS AMENDMENT UIVF.S
DISCRF,TIONARY POWHRS TO TIIL'

25 CITY COUNCILf It is good
government to allow the City Council to

26 be responsible for investigating
problems and deciding law [o solve

2~ them [~1,] THIS AMENDMPiQ'1' IS
Z$ SIMPLE! Leave all the technical details

p

said Section 78a or eny reti'ement plan
plays established pursuant to said Sec[
78a, or adopt or establish a new or differ
pla~~ or plans Por eligible members of
police or fire department of theCiry of
Jase, for tl~e purpose of providing bane
for members of any such plea or plans
ucess of those benefits authorised
required by the provisions of said Sect
89a' ... "all as the Council may de
proper and subject to such condi[ic
restrictions, limitazions, terms and of
provisions as [he Counci] may deem prod
provided, however, that:

(1) ~I1ie Council sknl! not decrease any of s
benefits below [hose which Section '.
makes mandatory, rror o1l:erwise dep~
any member of any such plan of any rig
to which he would be entitled under Sect
78a....°

(Emphasis added.)

Sunnartine Evidence

• City's RJN, Exh. E (California Assembly
Concurrent Resolupon No. l7, adopted in
Assembly January 18, 1961, approving
amendment of Charter of Sin Sose to
include Section 78b ("Discrelionaiy Powers
oC Council Respecting Reliremenf') of
Article X).

Disputed as inwmylete

The ballot argument in favor of Proposition A
also says:

`YOUR POLICE AN FIREMEN NEED
?ROPOSITION A! Proposition A was placed on
he ballot by the City Council at the request of the
nembers oY'your police and fire departments. The
mrpose aJthis amendnaeut is toexnble ike CiN

CASE NO. 1-12CV-225926
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Moving Party's Ugdispu[ed Material. ~ ~ ~ tQpposing Y'arYy's Res~ovse and
Faets and 6apporting ~videpces, eN . -~ ~~

~;~
. '' .Su~putling Evidence

up [o your City Council. 'I~hey have a Council to fake legrd steps to provide survivar
stxCf to assist them including a very enefts jor your po7icerr~en's «nd firemen's
capable City Attorney.° amilies. San Jose Policemen and Firemen do no[

lave Social Security or airy other survivor
benefits ofany k9nd. Almost all otliu ci5es

Suoportine evidence: rovide survivor be~~efits.

• RJN, Exh. F (Ballot Pamphlet SURVNOR BENF,FI?S ARC PROI~IIBITF,D A~f
for Charter Amendment — RESENT IN THE CI"CY CHARTERI !n order
Proposition A, to be submitted o allow Use City Co~mci[ [o arlop( rensottable
to the Electors of tha City of urvivar benefits, it is necessary to aneend the
San Jose ,April 12, 1960, City Ckarier. In otUer words, this amendment
including "Argument in Favor nerely unties [he hands of your City Council.
of Proposition A").

O SPECIFIC PLAN IS PROPOSED IN THIS
AMENDMENT!

One reason is that the City Council should have
road powers to investigate and decide on matters

'ust like this. A second reason is that the
o[icemen and firemen hove confidence tha( Uie

Ciry Councdl wiz/ enact jair mad reaswmb[e
rovisio~~s."

(Emphasis added.)

Supnartine Evidence:

City's RSN, Exh. F (Ballot Pamphlet for
Charter Miendme~t — Proposition A, to be
submitted to the Electors of the City of San
Jose ,April 12, 796Q including "Argwnent
in Favor of Proposipon A").

27. As adopted by the voters in 1965, the ndisputed
Sao lose City Charier states at Section owever, "title of Section 7500 Feads: "Duty to
1502 rovide Retirement System.°
Except as hereinafter olhorwisc Suoom'dne Evidence:
provided, the Council shall pirovide, by
ordina~~ce or ordinances, foe the creation, • RJN, Exh. G (1965 Charter)

establishment and maintenance of a
retirement plan or plans for all of5cers
and employees of the City. Such plan or
plans need nol be the same for all
offices and employees. Subject /o other
provisions o1'this Article, the Council
may al any !lose, or fpom tivie to time,
amend or o7herwise change uny li
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Moving+PAYlyts Untlis~iuted Material Opp4sing:Patty's Resptinse anti
~'acts;aipd ~6upporfing~Evidence `. SuPRQ!'<io~~~~+~et!ce

retirenientylar~ or plans or adaptor
establish a neN+ or d~erent p(an or
plans for all ar any officers or
employees. "

Supoortin¢ Cvidence:

• RJN, tixh. G (7965 Charter)
(emphasis added).

28. As adopted by the voters in 1965, Use Disputed as incomplete
San lose City Chatter states at Section • Tlic Title of Section 1503 is: "Con[inuar~re of
1503: xistiag Retirernerel Syslenu"
Any and all retirement system or Y,mphasis added)
systems, existing upon adoption of this
Chazter, for the reti~emcnt of officers or * It reads, in its entirety:
employees of the City, adopted under ny arrd al] r~eti~~ement system or sys[erns, ev.'is[ing
any law or color of any law, including upon adoption oJ1Gis Charter, Yor the retirement
but not limited to those retirement FoCficers or employees of the City, adopted
systems established Uy Parts 1, 2 vid 4 nder any law or color of any law, including but
of Chapter 9 oCAiticle 11 of the San Jos€ of limited to [hose retirement systems established
Municipal Cade, are hereby confirmed, by PmYS 1, 2 and 4 of Chaptoc 9 of Article II of lh
validated and declared legally effective San Jose Municipal Code, axe hereby confirmed,
and shall coutinne until o[hecwise alidated and declared legally effeclive and shall
prouided by ordinance.... However, onlinue unfit otherwise provided by oidi~auce.
subject to other provisions of this The faregoing provisions of (leis Section shall
Article, the Council shall at all Ames operate to supply such au[hoeization as may be
have the power and right to repeal or necessary to validate any such retirement system
amend any such retirement system or r systems which could have beon supplied in the
systems, and to adopt or establish a new Charter of the City of San lose or by the people o
or different piat~ or plans foe all or any e City at the time oJ'adop~ion or amendment of
officers oc employees, it being the intent py such retirement syslene or~.ryslems. However,
that the foregoing sections of tUis Article giibject to other provisions of [his Articlq the
shall prevail over the provisions of this ,ouncil shall at all times have the power and right
Section.° o repeal or amend nrey such retirement system or

yste~ns, and to adopt or establish a new or

Suppor[ine Evidence:
iCferenl plan or plans far a0 or any officers or
mployees, it being [hc intent that [he foregoing

RJN, Exh. G (1965 Chai4er). sections of this Article shall prevail over the
xovisions of [his Section.

(F~np6asis added)

Su ortin Guidance:
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~~ Moving p?~'ty's UndiSptiYtCd Mflteri~l} ~~ Oppasiug Rarty's Respotiae and

Facts-snd Supporting~Evidenoe ~: Suphoirting Evidence

• City's RJN, P-.xh. G (1965Charter)

29. Section 902 of the San Jose City Charter Undisputed
states: `Yhe compensation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall be fixed by the CouncilY

Suopmtine Evidence:

• R.iN, Exli. A.

30. Ciry Charter secpon 602 slates: "The Undisputed (although this is not the entirety of
following acts of the Council shall be Uy Section 602)
ordinance: (a) Those acts required by
specific provision of this Charter oc by
ordinance"

Suunortin2 Evidence:

RJN, Exh. A

31. City Charter section 1500 states: Objection: innlevant; asked and answered
`Except as hereinafter otherwise (sobstanec of Sec[ion 1500 addressed in
provided, the Council shall provide, by previous paragraph)
ordinance or ordinances, for the creatlon,
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the CiTy."

Suoporti~e Evidence:

RJN, Exh.A

32. The City Council has enacted some Disputed' as is relevant to AFSCME's case, the
ordinances implementing Measure B. City Council has only amended the

Municipal Code to ~z~nove the SRBR.

Su ortin Evidence: Su000rtine Evidence:

](g CASC NO. I-12-CV-225926
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' Mnving Farty's Undisputed Materiel :Opposing Party's Aespause and
Facisaiid Supporting Evidence .- Sappbkting ~viUence

• Gm~za llecl, Exhs. S4, 55 • Gurza Dec., Exhs. 54
(Federated, Police and Pire •Allen llec., X21
Ordinances).

33. Municipal Codc §528385(C) provides: hidisp~ted

"Contributions for other medical Uene&ts ote: this section was added to [he Municipal

shall he made by il~e City grid the ode aco~nd May 2011
members in the ratio ofone-to-one." Su ortin Evidence:

• Af~SCME RJN G

Supportin¢ Evidence:

RJN, Exh. C.

34. Municipal Code §336.575(D) provides: ObjecUOn: relevance and undue prejudice

"Contributions foe other benefits Objections to Evidence 24
provided through the medical benefits
arcount shall be made by the city and the
members on the ratio of mie-to-one."

Suopor[in¢ Evidence:

• RJN, Exh. D. -

35. In 2007, City staff submitted a Undisputed
memor~dum [o the City Council,
attaching acmacial reports, cooceming
[he GASH standards for O[her Post-
Bmployment Benefits.

Sunnorting Evidence:

Gurza Dcc., ¶¶ 35-37, Exhs. 3(,
37, 38.

—_
36. Beginning in 2009, tl~e City reached Disputed

agreement with the following City
unions for employees to make annual When MGF and CEO ~eac6ed an agreement in
contributions, increasing inceementally 2009 with respect to funding of [Ue ARC,
each year, to fund up to 50°/ of the they did so in part because of die following
unfmided liabilities oP retiree healthcare

attendant circumstances: a guaranteed salazy
COSTS.

increase for the remaining year of the

--Associalion of Buildin Mechanical contract, a health economy, and the healthy
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SEPARATE STATEMENT OF UNDISPUTP.D FACTS
IN SUPPOR'i OF DEFENDANTS' MOTION FOH SUMMARY AD1lJDiCAT10N



~ '. Movin Par 's Undis uteri Mat Vial flg tY P 4 _ ± pF~sing PaH
Z Tracts and SNppoltirtg. Evident@'; SuryporGi

3 and Electricellnspectors (ABMEI),
--ASSOCialion of Enginccrs and

4 Architects, IFPTE I,oca( 21 (AEA Units
41/42 and 43),

5 --Association of Mainicnaiice
Supervisory Personnel (AMSP),

~ —City Association of Management
Personnel (CAMP),

~ --Intematio~al Brotherhood of Elecn~ical
Worke~s, Local No. 332 (IBEW);

8 --Maoicipa] Employees' Federation,
AFSCMY, Loca] ]01 (MEP)

9 --Confide~~tial Employees Association,
AFSCME Local 101. (CEO);

10 —International Association of
Firefighters, Loca] 230;

~ ~ --Sao Jose Police Officers Association.

12
Supporting Evidence:

~ 3 • Gurza Dec. ¶¶39, Exhs. 21, 39,

14 40,41.

IS

16 III 37 The Citys agreement wiUi APA stated

~ ~ The City and Employee Organization
agree to transition from the current

~ g partial pre-funding ofretiree medical
and dental healthcare benefits (refereed

~ q to as the "policy method') to prefunding
of the full Annual Required

20 Contribulion (ARC) for the retiree
healthcare plan ("Plau'~. The hansition

21 shall be accomplished by phasing into
fully funding the ARC over a period of

Zp five (5) years beginning June 28, 2009.
The Plan's initial unfunded retiree

Zg healthcare Iiebiliry shall be fiilly
amortized over a thirty year period so

Zq that it shall he paid by June 30, 2039
(closed amortization).....THe City and

25 Plan members (active employees) shall
cantribo[e to funding the ARC in the

Z~ ratio wrrently provided under Section
328380(C)(J) and (3) of the San JosE
Municipal Code. Specifically,27
contributions for retiree medical benefits

Zg III shall be made by the Ciry and members

lipuncial simatio~~ of the City. A( the time,
AFSCME was unaware of the
approximately 20%reduction iu staffing a¢c
drastic reductions to compensation (~~educed
pay, increased Health benefit cast, etc) that
the CiTy would affect i~~ tUe future. The
effect of these changes made a material
impact on the significance of the 2009
agreement, and resulted in significantly
greater casts by active employees under the
2009. At the time, APSCME was unaware
of the City's future plans to desig~~ Measure
B and put it to [he voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abandoned by the paRies. It is
AFSCME's positimi that [he parties are no
longer operating under the agreement, if
[hey ever were.

Suooartina Evidence: -

• Allen Decl, 917; Doonan Decl. 4 78.

relevance and undue prejudice

Jbjections to Evidence 18

Disputed: City's cited sourced do not support its
statement

170 CASH NO. 1-12-CV-225926
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1VIbving Parry's Ltndis~uted Material -.Opposing 3'arty's Response and
3+~CYe aitd.Supporting Lbidence ~SuppoMfng Ev~denee

in the ratio of one-to-one Contributions
for retiree dental benefits shall be made
by the City and members in tl~e ratio of
eight-to-three. ....The Municipal Code
and/or applicable plan docume~its shall
be amended in acemdance with the
above.

Sunnnr[in¢ Evidence:

• Garza llec. ¶ 32 Exh. 40, AAA,
Section 12.1.

38. The AEA agreement further stated: Objection: relevance and undue prejudice

'The payments of the full ARC were to Objec4ons to Evidence 19
be phased in incrementally but: "[B]y
the end of the five year phase-in, the
City and plan members shall be
contributing the full Annual Required
Conhibution in the ratio wn~en[ly
provided under Section 3.28380 (C) (I)
and (3) oC the San 7os~ Municipal
Code."

Supnortina Evidence:

Garza Decl., !~ 41, Exh. 39,
AEA, §123.

39. Tlie provisions from the AEA agreement undisputed

on payments towards the full ARC is [hc
same ox substantially similae to the text
in City agreements with the following
unions:

Association oPBuilding Mechanical
and Hlectrical Inspectors (ABME]),
Association of Engineers and Architects,
IFPTF, Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), City
Association of Management Personnel
(CAMP), Intemationai Brotherhood of
Electrical Workers, Local No. 332
(IBEW); Municipal Employees'
Federation, AFSCME Local I Ol (MF,F);
Confidential Fmnlovees Association ..,. _,__,_

~'~~]7~ CASE NO. 1-12-CV-22592G
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7VIob#ug PaFty's-UndisppYeil MaYeria7 '- -0pposing:Par[y's Rns~q~se and
Faets an'~Srippbrting Evidence -; Sugp~ot'tSng Evidebce

AFSCME Local 101 (CEO).

Suoportine Evidence:

• Gurza Dec., ¶ 43, Exhs. 39, 4Q
41.

40. "fhe SJPOA and Firefighters agreements Objection: relevance and undue pxcjudice
on payment of the ARC cap [he
contribution towards paying [he Cull Objections to Evidence 22, 23
ARC at 1 U% of pensionable pay and
provide for meet and confer and dispute
resolution procedures for amounts over
that percentage.

$upp11C[ing EvIdCOCR:

• Gurza Dec., ¶ 44, Exhs.
21 [Firefighters], Sxh.
41 [SJPOA].

41. in a Lasl, Best and Final Offer, the Ciry Objection: relevance and undue prejudice
imposed upw~ OE#3 die requimment pbjcc[ions to Evidence 2Q 21
that its members make ineroased
contribuUOns, incrementally, towards
paying the full ARC.

S~mportine Evidence:

• Gurza Dec., ¶43, Exh. 42, 43

i
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Issue 6C: Smt Jose CGai•ter 61511-A Buoplemental Retiree Benefit Reserve) Causes

of Action

There are triable issues of material fact. Therefore, Defendants aze not entitled to summary

adjudication as a matter of law,

Moving Party's Undisputed Material `.apposing Party's"Resputisc.~nd
~ITacts and 9apazorting Evidence Suppo?t9»g EVide11~C

42. Section lSll-A("Supplemental Undisputed
Payments to Retirees") of Meavw~e H -
sta~cs

Tlie Supplemental Retiree Benefit
Reserve ("BABA"shall he discontinued,
and tl~e assets returned to the appropriate
retirement trust fund. Any supplemental
payments Lo retirees in addition [o the
bene5ts authorized herein shall not be
funded from plan assets.

Suoportina Evidence:

• RJN, F,xh. B.

43. On or around April 12, 1960, the voters Undisputed
ratified Proposition A, wUich amended
the San Jose Charter to include Section
78b.

Suoportin¢ Evidencr.

• RJN, Fxh. P, (CaGfomia
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 1961,
approving amendmcut of
CUarter of San Jos€ to include
Section 78b ("lliscretionary
Powers of Council Respecting
Retirement') of Article X).

44. Formes San Jos€ Charter Section 786 Disputed as incomplete (material teems missing):
stated:

7'J3 CASE NO. I-I2-CV-225926
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3 °fv~ything in Sectimi 78a of the Charter
to the contrary notwithstanding, the

4 Council in its discretion may at any
5 time, or from time to time, by ordinance,

eo~end or otherwise change the
~ rctimment plan established by said

Section 78a or any retirement plan or
7 plans established pursuant [o said

Section 78a, or adopt or established a
8 new or different plan or plans for
9 eligible members of the police or fire

depaztmen[ of the City of San Joso ° ...

10 "all as the Council may deem proper and
subject to such conditions, restrictions,

I1 limitations, terms and other provisions
as the Council may deem proper,..."

72

13 Supporting Evidence:

14 • RTN, Exh. E (California
Assembly Concurrent

~ 5 Resolution No. 17, adopted in
16 Assembly Sanuary 18, 1961,

approving amenchnent of
~ y Charter of San Jose to include

Section 78b ("Discretionary
i g Powers of Council Respecting

Retirement') of Article X).
19

20

21

22

23

24

25

26

27

28

45. The ballot argument in favor of
Proposition A stated:

"THIS AMENllMENT GIVES
DISCf2ET]ONAItY POWERS TO THF.
CITY COUNCIL! It is good

"Anything iii Section 78a of the Charter to
[he contrary nutwi[hstaoding, the Council in
its discretion may et any time, or from time
to time, by ordinance, amend or otherwise
change the retirement plan established by
said Section 78a or any retireme~~t plan or
plans established pursuant W said Section
78a, or adopt or es[ablisli a new or differe~~t
plan m~ plans Tor eligible members of the
police or fire department of the City of San
Jose, fox [he purpose of providing benefits
for memUers of am~ such plan or plans in
excess ofthose benefits authorized or
required by the provisions of said Section
89a" . _ "all as the Council may deem
proper and subject to such conditions,
restrictions, limitalions, terms and other
provisions as the Council may deem proper;
provided, however, that

Q) The Council shrtl! rwt decrease any of said
bene&ts below those which Section 78a
makes mandatory, ~mr orleerwise deprive
any member of any such plan of any rights
to wluch he would be entitled under Sectio~~
78a....,,

(Emphasis added.)

SunPOrtina Evidence:

• City's RJN, Exh. F. (California Assembly
Concw~rent Resolution No. 17, adopted in
Assembly January 18, 1961, approving
amendment of Charmr of San .lose [o
include Section 786'("Discretionary Powers
of Cou~eil Respecting Retirement') of

Dispated as incomplete

The ballot argument in favoe of Proposition A
also says:

`YOUR POLICE AN FIREMEN NEED

~'JQ CASE NO. I-I2-CV-225926
SEPARA7~E S'1~ATEMENT OF UNDISPU'rF.D FACTS
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r_ Moi*iug~lirty's Undis~tLted Materisi ;Opposing Party's Response and
Fshfa`t~ild ~~ppo~[idg EVitleuce SuQ2tilrting $vYdence

be responsible for i~rvesligating ~ PROPOSIT]ON A! Proposition A was placed on
problems and deciding haw to solve he ballot Uy the City Council at the request of the
them. [¶] 'THIS AMENDMENT 1S ncmbcrs of your police amd fire departments. T/re
SIMPLE! Leave all the technical details urpose ojtGis amendment rs to enable the City
up [o your City Council. 'They Gave a Council to lake legit/ sFeps to provide survivor
staff [o assist tliem including a very e»efits for your policemen's and firemeie's
capable City Attorney." nmiliea~. Sao Jose Poliwmcn and Firemen do oot

have Social Security or any other survivor
benefits of any kind. Almost all other cities

Suoportine Evidence: rovide survivor benefits.

RJN, Hxh. F (Ballot Pamphlet SiJRVIVOR BENEFITS ARE PROHIHIT~D A`f
for Charter Amendment— pRSSENT IN THE CITY CHARTER! In order
Propositimi A, to be submitted Q ¢~[ow tJte GFty Cmincil [o adop( reasottnble
to the Electors of the City of urvivor benefits, it is necessary to amend fhe
Sou Jos€, AP~i1 12, 1960, City Charter In other words, this amendment
including "Argument in Favor
of Proyosition A").

erely unties [he hands of your City Council.

O SPECIFIC PLAN IS PROPOSED IN 'CHIS
AMENDMENT!

One reason is that [he CiTy Council should have
road powers to investigate and decide on matters

~ust like Uiis. d second reason is th¢t N:e
nliremert and frremen have cortftdence Ueat [he

City Council will enact fair and re2connb[e
rnvisio~as."

(Emphasis added.)

Supportive evidence:

CiTy's RJN, Exh. F (ballot Pamphlet for
Charter Amendment— Proposition A, to be
submitted to the Electors of the City oCSan
JosB , Apcil 12, 196Q including °Argument
in Favor of Proposition A").

46. As adopted by the voters in 1965, the Undisputed
San Josh City Charter states at Section
1500:

Except as hcreinaflcr otherwise
provided, the Council shad provide, Uy
ordinance or ordinances, for [he creation,
establishment and maintenance of a
retirement plan or plans for all officers
vFd employees of the City. Such plan or
tans need not be the same for all

~']5 CASP,NQ I-12-CV-22592G
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Nto~vipg Panty's I7ndispnted Material Opposing Prirty's Response anti
mitts aniiSupportirrg Evidznee - Svp~sorting Evidenca~ -

officers and employees. Subject ~o other
provisions ojthis Article, the Cm+r~cil
may a1 any time, or firom time (o lime,
amend or otherwise change any
retirement plan or plans or adopt or
establish a neim ar different plan ar
plans; far all ar arry officers or
employees.'=

Sunnorting Evidence:

R.iN, B.xh. G (1965 Charter)
(emphasis added).

47. As adopted by the voters in 1969, the Disputed as incomplete
San JosB CiTy Charter states at Section •The Title of Section 1503 is: "Coiitinuanre of
1503: xistixg Retirement Sysle~ns°
My and all relirement system or ~~,~~iphasis added)
systems, existing upon adoption of this
Charter, for the retirement of officers or "~ ~t reads; in its entirety:

employees of the City, adopted under ny and ull retirement system or systems, existing
any ]aw or Dolor of any law, including upon adnptiora of ileis G:arler, for the retirement
but not limited to those retirement of officers or employees of the Ciry, adopted
systems established by Parts 1, ~ and 4 Eder any law or color of any law, including but
of Chapter 9 of ArUCIe II ofthe San Jose of Limited to those retirement systems established
Municipal Code, are hereby confirmed, y Parts ], 2 and 4 of Chap[er 9 of Article II of th
validated and declined legally effective Sa~~ Jose Municipal Code. are hereby conS~med,
aid shall continue until otherwise alidated nrid declared legally effective and shall
provided by ordinance. _. Howover, oniinue until otherwise provided by ordinance.
subjwt to other provisions of this The foregoing provisions of this Secfton shall
Article, [be Council shall at all times Aerate to supply such authorization as may be
have the power and right ro repeal or necessary to validate any such retirement system
amend any such retirement system ox r systems which could have been supplied in the
systems, and to adopt or establish a new Charter of the City of San Josc or by the people o
or diffeieilt plan or plans for al] or any he Ciry a! the lime of adoption or' amendment of
of~ieecs ox employees, it being the intent ny such retirement syxlem or systems. However,
that the foregoing sections of this Article subject [o other provisions of this Article, the
sh~l prevail over the provisions of this ouncil shall at all times have the power and right
Section." to repeal or amend any such retirement sysfern or

ystems, and to adopt or establish a new or
different plan or plans for all or any officers or

Suaaortine Evidence: employccs, it being the intent that the foregoing
• RJN. Exh. G (1965 Chazter . sections of this Article shall xevail over the

176 CASE NO. 7-12-CV-225926
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': Mooing Party's Undisptite8 Material -0pposing.Pa~-ty's •R~Sp6use~and
.. Facta aqd Supporting Evidence Svppor~ting ~videnGe

_—_._
rovisions of this Section.

(Emphasis added)

Sunnortin¢ Evidence:

Cit 's RJN, Exh. 4 (1965 Charter

48. Section 902 of the San Jose CiTy ChArter Undisputed
states: "[hc compensaROn of all City
appointive officers and employees,
except as otherwise provide in [his
Charter, shall he fixed by the Council."

Sunnartin¢ Evidence:

• R7N, Gxh. A.

49. Ci[y ChaRer section 602 slates: "The Undisputed (althougk~ this is not the entirety of
following acts of the Council shall be by Section 602)
ordinance: (a)"Phose acts regttired by
specific provision of this Charter or by
ordinance."

S0000rdne Evidence:

• RSN, Exh.A

50. City Charter section 1500 states: Objection: in~elovan[; asked and answered
"Except xs hereina[Yer otherwise (substance of Section 1500 addressed in
provided, the Council shall provide, by previous para~ap6)
ordinance or ordinances, for tlic creation,
establishment and maintena~~ce of a
retiwment plan o~ plans for all officers
and employees of the Ciry."

Su000rtine Evidence:

• RJN, Exh.A

51. 'Che City Council has enacted some Disputed: as is relevant to AFSMCE's case, the
ordinances implementing Measure B. City Council has only amended tUe

Municipal Code to remove the SRBR.

$upP01'IinH T'.Vi~enCC
SuppOY[inE ~VldenCe:

• Gurza Decl, Exhs. 54, 55
• Curza Uu., Lxhs. 54
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NloYieg R~~ty's Undisputed ~IVIaterA~1 " ' Appasing Rarty's Res~otl8e-and
Faots ~attd Suppnrtipg Evirlenee ,,~ ". SuppOfting ~viaepee

(Federated,)Poliee and Pire ~ q~len Dec ¶2]
Ordinances .

52. For the Federated Retirement System, Disputed as incomplete
[hc Municipal Lode provided in Section
328.340(E): "Upon the request of the
city council or on its own motion; the Pull text:
board may make recommendations to
the city council regaidi~g distribution, if
any, of the supplemental retiree beneFt "Upon the request of the city com~cil oi' on its

reserve" to retirees and their survivors. o~nm muting the boazd may make

Further, "[t]he arty wuncil, aHex recommendations [o the city council

consideration of the recommendation of regarding [he disfribution, if any, of the

[he board, shall determine [he supplemental retiree benefit reserve to

distribution, if any, of the supplemental retired members, survivors oJ'nien~bers, and
benefit reserve to said persons." survivors of retired members. The city

council, after consideration of the
recommendation of the board, shall

Sunportine Rvidener. determine the distributing iF any, of the

• R.1N, Exh. C. supplemental benefit reserve to said
persons."

(Emphasis added.)

Supnorti~e Cvidence:

• City's RIN, Exh. C

53. Beginniug in 2010, City Council
resolutions suspended disaibutio~ of Disputed: cited souroes only demonstrate

SF2BR funds from the Federated sus ended distributions in'Fiscat eazs 2010-n Y
retirement plan For the fiscal years 2010- 2011 (City RJN, ~xh. L) and 2012-2013
2011, 2011-2612, and 2012-2073. (City RJN, E~tli. M)

Supportin¢ Evidence:

• RJN., F.xhs. L, M, N

54. Por the Police and Fire Retirement
System, Municipal Code §3.36.580(D)(5)

Objection: irrelevant and unduly prejudicial

stated: "Opon [he approval of the bjections to evidence 24
methodology by the Ciry Council, the
Board shall make distributions in
acwrdancc with such methodology"

]7$ CASE NO. 1-12CV-225926
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':` MDying Pafty's 17ntlisputed Material :I:Opposing Party'g Response and
Facts 3tii1 Sappurti~ig Eviile~ee ~, Supporting Psviclehee

Supnortine ~~~dence:

• RJN_ F.xh. D.

55. ]n 2002, tLe City Council adopted Objec[io¢ irrelevant and unduly prejudicial
Resolulion No. 70822, which approved
"1'he Methodology for the Distriburion of Objections to evidence 25

. Moneys In the Supplemental Retiree
Benefit Reserve Of The Police and Fire
Dcpartme~t Retirement Fund:'

SunUOrtinE Evidence:

• R1N., Exh. N.

56. BegiMing in 2010, the City Comxiil Abjection: iaelevanl and unduly prejudicial
amended the Municipal Code for the
Police aid Pire retirement plan to provide Objections to evidence 24
that "there shall be no distribution during
calendar years 201Q 2011, 2012 or
during calendar year 2013 ...°
(Municipal Code section 336.580(D)(2)

Supportine Evidence:

RJN., Exh. D.

57. In 1986 when the City Council Undisputed as to Federated City Employees'
authurited the Federated SRSR, and in Retirement System
2001, when the City Council authorzed
the Police and Fim SABR, the actuaries -
reported Uiat the CiTy's two pension
retirement flmds were fully funded.

Supporting Evidence:

RJN, Ezh. O [November 22,
1985 Letter from Coates,
Herfurth .& England, to F,dward
F. Overton, Retirement and -
Benefits Administrator, ce:
SI3650 Smdy]; Gurza Dec.,
Exh 59 [Acmazial Valuation
Report, City of San lose Police
and Pire De artment Retirement

]~q CASE NO. 1-12~CVd25926

SEPARATE STATEMENT OC UNDISPUTED FACPS

]N SUPPORT' Of DEPENDANTS' MOTION FOR SUMMARY ADJUDICATION



~ '. Moving PaXty's 3Jndisputed Material ~. Oppasiug~~'Twly^s Respoase~nU
2 ~'acte and Supp6rting Pvidcuce >~ SuppnrNng Evid~r~ce

Plan, as of Junc 30, 2012, at p.3
5 (showitxg plan overfunded at

G 114.8%as of June 30, 2001]

S-- _—___. _._ ____
58. In 2010, 2011, artd 2012, the actuaries UndisputeA as to Federated City Employees'

6 reported that the City's two pension Retirement System
,~ funds had unfunded pension liabilities.

$ Supporting Evidence:

9

~Q • Gurza Dec., ¶ 49, Exhs. 58, 59
X2012 Cheiron reports, Federated

ll Employees Retirement System at
p. 6, Police and Fire Depailment

~~ Retiremeu[ Plan at p. 5, tables
showing unfunded pension1 z
liabililies~

14

~ g 59. In 2011, and 2012, the actuazies reported Undisputed as to Federated City Employees'
that the City's tv✓o pension funds bad Retirement System

6 "excess earnings" for the year — as
defined in the Mwiicipal Code—to fund~~
the SRBR.

]8
Suonortin¢ Evidence:

19
Gm~za Dec., Exhs. 44, 45, 46, 47,

20 48.
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7. ~ [Jnconstifutional Violation Of Due Process, United States Constitution. 51h And
14~h Amendments.

City third cause of actimi

Issue 7A: Satt Jose Charter 61506-A (EmploVec Addi[ioual Pension Contributions)

"There eae viable issues of material facts. Therefore, Defendants are not entitled to

summary adjudication as a matter of law.

1. Section 1506-A ("Current $mployees") Undisputed
of Measure H states:

(a) "Current Employees' means employees
of the City of San Jose as of the
effective date of this Act and who are
not covered under the "I~ier 2 Plan
(Section 8).

(b) Unless they voluntarily opt into the
- Voluntary Election Program ("VEP,"

described herein), ~rrcnt Employees
shall leave their compensation adjusted
through additional retirement
contributions in increments of 4 % of
pensionable pay per year, up to a
maximum of 16%, but not more Haan
50% of the costs to amortize any pension
unfunded liabilities, except for any
pension unfunded liabilities that may
exist due ~o Tier 2 benefits in the future.
These contributions sl~ali be in addition
to employees' normal pension
contributions and contiibulions towards
retiree healthcare benefits.

(e) The starting date for an employee's
compensation adjustment under this
Section shall be Jwie 23, 2013,
regardless of whether the VL,P leas been
implemented. if the VEP has not been
implemented or any reason, the
compensation adjustments shall apply [o
all Currc~[ Employers.

(dl The comoensatiou adjustment through

~g~ CASE NO. I-IZCV-225926
SEPARATE STATEMF,NT OF'UNDISPUTCD PACTS

1N SUPPORT OF DP.FENDANTS' MOT70N FOR SUMMARY ADJUDICATION
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Moving PatYiy's IIndisputed Matekial '.Opposing Party's Rcspouse and
Facts~nd 5uppoYti~Yg ~uidencg ~_ Suppnt~ting ~vidcrrec

additional employee contributions for
Cm~rent Employees shall be calculated
separately Cor employees in the Police
and Fire Depaztmeot Retireanent Plan
and employees in the Federated City
Employees' Retirement System.

(e) 'lhe compensation adjushncnt shall be
treated in the same manner as any other
employee contributions. Accordingly,
the voters intend these additional
payments to be made on a pre-tax basis
throiy~ payroll deductions piusua~~[ to
applicable Internal Revenue Code
Sections. The additional contributions
shall be subject to withdrawal, reNm
and redeposi[ in the carne manner as any
other employee contributions.

$upportine Evidence:

Defendant's Request for
Judicial Notice ("RJN"), Exh.
B, pp. 4-5 ("Measure II").

2. On or around Apri] 12, 196Q the voters Undisputed
ranted Proposition A, which amended
the San ,lose Charter to include Section
786.

Supporfin¢ Evitlence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in _
Assembly January 18, 1961,
approving amendment of
Charter of San Jose to include
Seelion 78b ("Discretionary
Powers of Council Respecting
RetiremenP') of Article X).

__ 
~$2 CASF NO. 1-12-CV-225926

SEPARATG STATEMENT OF ONDISPUTED FACTS
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3 3. Former San JosE Charter Section 7Rb

stated:
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"Anything in Section 78a of'the Charter

to the contrary notwitUstanding, the

Council in its discretion may at any

fime, or from time to time, by ordinance,

amend or otherwise change the

retirert~ent plan established by said

Section 78a or any retirement pla~~ or

plans established pursuant to said

Section 78a, or adopt or established a

new or different plan o~ plans f'or

eligible members of [he police or fire

department of the City of San .lose " ...

"all as the Council inay deem proper and

subject to such conditions, restrictions,
limitations, teems and other provisions

as the Council may deem proper;...°

Suppnr[in¢ Evidetice:

• R7N, ~xh. E (California
Assembly Co~~eureent
Resolution No. 17, adopted in

Assembly January 18, 19fi1,
approving amendment of

Charter of San JosB to include
Section 786 ("Disae[ionary
Powers of Council Respecting
ReticemenP') of Article X).

4. The ballot argument in favor of

Proposition A stated:

"THIS AMENDMENT GIVES

DISCRETIONARY POWERS "fU ~CHE;

CITY COUNCIL! It is eood

~O~Sjrusing.Perty's Resp4use and

,Suppu~xing $vide~oe

Disputed as incomplete (material terms missing).

Li relevant pazt, the sec4on read:

"Anything in Section 78a of the Charter to

the wnfrary notwithstanding, the Council in

its discretion may at any time, or from tune

to time, by ordinance, amend or otherwise

change the rc[ireme~t plan established by

said Section 78a or nny retirement plan or

plans established pursuant to said Section

78a, or adopt or establish a new or different

plan or plans for eligible members of the

police or fire depachnent of the City of San

JosB, for the purpose of providing benefits

for members of any such plan or plans in

excess of those benefits authorized or

required by the provisions of said Section

89a" ... "all as the Council may deem

proper and subject to such conditions,

restrictions, limitations, terms and other

provisions as the Council may deem proper;

provided, however, that:

(1) "Che Council shall i:o[ durease any of said

benefits below those which Section 78a

makes mandatory, nor o(herwise deprive

any member of any such plan of any rights

to which he would be entitled under Section

78a....,,

(Emphasis added.)

Suoportin¢ Evidence:

• CiTy's RJN, Exh. E (Califomiu Assembly

Concurrent Resolution No. 17, adopted in

Assembly January 18, 1961, approving

amendment of Charter of San Jose to

include Section 786 ("Discretionary Powers

of Council Respecting ReliremenP') of

Disputed as incomplete (material terms missing).

The ballot argument in favoi of Proposition

A also says:

'`YOUR POLICE AN FIRF,MEN NEED

?ROPOSiTiON A! Proposition A was placed on

183 CASH NO. I-I2-CV-225926
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Mdving Party's UndispGted Mate~~iat Opposing I+arty's iZespotlSe and
Facts and &opportingEvide6oe ~
--

~SupportlngkWidenee
-----goveinment to allow the City Council to the ballot by the City Council at the request of the

be responsible for investigating embers of your police and fire deyurtmen[s. The
problems and deciding liow to solve urpose of this mnenAmeia[ rs to enable R/ee City
them. ~¶] 9~HIS AMENDMENT' IS Council to tnke /egnl steps to provide survivor
SIMPLE! Leave all the icchnical details beuefitsJoryour pn/iceneen's nndfiremen's
up to your City Council. They have a nnrilies. San .lose Policemen and Firemen do not
s7aff to assist them including a very ave Social Secw~ity or any other survivor
capable City Attorney." enefits of any kind. Almost all other cities

rovide survivor benefits.

SURVNOR BENEFITS ARE PROHIBITED AT
Sunnor[in¢ Evidence:

RESENT IN 'f HI; CITY CHAR'I'ER! In order
RJN, Exh. F (Ballot Pamphlet a nUow Ure Ciry Cmmeil [o aAopt reasouab(e
for Chaster Amendme~~t — urvlvm benefJS, it is necusary to amend Uae
Proposition A, to be submitted zty Charter. In other words, this amendment
to the Elecrors oCthe CiTy of erely unties the hands of your City Council.
San Jose , Apcil 12, 1960,

O SPECIFIC PLAN IS PROPOSHD 1N THIS
including "Argument in Favor

MENDMF,NT!
of A~oposition A").

One reason is [hat the City Council should have
broad powers to investigate and decide on mattoxs
'ust like this. A second reason. is that the
olicemen andfiremen Gave confidence Hrnt Nee

Ciry Council will erwet fair and rensonabfe
rovisions."

(F;mphasis added.)

Sunnortine Evidence:

• Citys RIN, Gxh. P (ballot Pamphlet for
Charter Amendment — Propositlon A, to be
submitted to the Electors of the City of San
JosB ,April 12, 1960, including "Argument
in Favor of Proposition A").

5. As adopted by the voters in 1965, [hc ndisputed;
Sa~~ Jose City Charter states at Section However, Title of Section 1500 reads: "Duty to
1500: provide Retirement System."
lixccpt as hereinafter otherwise Supn~rtina Evidence:
provided, the Council shall provide, by
ordinance ox ordinances, for the creation, • ItJN, Exh. G (1965 Charter)

establislunent and maintenance of a
retirement plan or plans far all officers
and employees of die City. Such plan or
plans need not be [he same far all
officers and employees. Subject to other _ __ ___

jgq CASE NO. I-I2-CV-22592b
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'- Moving Party's {7ndis]iafed Material '-. Opposing I?axty,'.S Ytespgnse and
Fxeffi spd Suppor#drtgEvidence ~ SuppQYl9ng~Evidence

provisions of<<~+s Article, the Comaci(
n ay at any Buie, m~ jrom rime to time, -
amend or atherunise change aray
retirement plan or platts or adopt or
establish u new ar dijjeren[ plan os
plans for a/1 ar any o~frrens or'
employees "

Sunnortine Evidence:

• RJN, Exh. G (1965 Charter)
(emphasis added).

6. As adopted by the voters in 1965, the Disputed as incomplete
San Jose Ciry ChazLer states at Section

*The Tithe of Section 1503 is: "ConXnuanre of
1503:

xisting Retirerneret Systems°
Any and all retirement system or

(Emphasis added)
systems, existing upon adoption oL this
Chatter, £o~ the xetireme~ri oCoffcers or * It reads, iu its cndrety:
employees of the Ciry, adopted under ny and all retiremen! eysleni or systems, cristing
any law or color of any law, including ~~pon adoption aJt{ris Churt¢r, for the retirement
but not limited to those retirement f officers oc employees of the City, adopted
systems established by Parts 1, 2 and 4 under any law or color of any law, including but
of Chapter 9 of Article I1 of the San SosB got limited to those retirement systems established
Municipal Code, are hereby confirmed, y parts 1, 2 and 4 of Chapter 9 of Article II of th
validated and declared legally effective San Jose Municipal Code, are hereby confirmed,
and shAll continue until otherwise alidated and declared legally effective and shall
provided by ordinance.... However, ~»~[inue until otherwise provided by ordinance.
subject to other provisions of this %he foregoirg provisrorrs offhis Su[far~ shall
Article, the Council shall a/ aft Fimes Aerate to supply such authorization as may be
have the power and right to repeal or necessary to validate any such retirement system
amend airy s¢~ch retirement system or ~ systems which could have been supplied in the
systems, rmd m adopt or establish a new ~~~arter of the Cify of San Pose or by the people o
or' different plan nr plans for all or any the City ut the time of adoption or amendment of
officers or ernp7oyees, it being the intend ny such retirement sysf¢m or systems. However,
that the foregoing sections of this Article subject to other provisions of this Article, the
shall yrevail over the provisiori.r of this Council shall at all times have the power a~~d rid[
Section.° ro repeal or amend qny sucJi retfremerit system ar

ys[ems, and to adopt-or establish a new or

Snpportine Evidence:
ifferenl plan or plans for all or any off errs or
mployees, it being the intent ghat the foregoing

• RJN, Exh. G (1965 Charter) ections of this Article shall prevail over the
(em hasis added). rovisio»s of this Section.

j$5 CASE NO. I-I2-CV-225926
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Moving Peirty's Urids~uied Matert~l ~ Opn~siog P1rty's Respuuse and
Fxcta end Supportipg Evidenea i Supporting ~Videpce

((Emphasis added)

Supporting Cvidence:

• Citys RJN, Cxh. G 7965 Charter)

7. Section 902 of the San Lose City Chutcr Undisputed
states: "the compensation of all City
appointive officers and employees,
except as otherwise provided iii this
Charter, shall be fixed by the Council.°

SupportinE Evidence:

RJN, Y:xh. A.

$. City Charter section 602 states: "Tlie Undisputed (altUougU this is not the entirety of
following acts of the Council shall be by section 602)
ordinance: (a) Those acts required by
specific provision of this Charter vi by
ordinance."

SuaportinE Evidence:

RJN, L+xh. A

9. City Charter section 1500 states: Objection: irrelevant; asked and answered
"Except as hcrci~aftec otherwise (substance of Sution 1500 addressed in previous
provided, the Comicil shall provide, 6y aragraph)
ordinance or ordinances, for the crea[ioq
establishment and maintenance of a
retirement plan or plans fox al] officers
and employees of the Ciry."

Sunnortine Evidence:

• RJN, HxU. A

10. The City Counei] has enacted some Disputed: as is relevant to AFSCME's case, the
ordinances implementing Measure B. CiTy CounciCl~as only amended the

Municipal Code to remove the SRBR.

Sunnorting evidence: Supporting Evidenec:

Gurza llecl, Exhs. 54, 55 • Gurza Dec., Pxhs. 54

186 ~~ CASE NO. I-I2-CV-225926
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'.'F- YS~oving~Psrty's Undisp¢ted Material i O~,posing Party's ~tRSpUnse and
~'' ~~acts a~Vd SOppprtit~g Ifvidenee ,.

~

8vppoYting Lvideyce

(Federated, Police and Fu'e ~ gpen Dec . ¶21
Ordmanccs).

1. In 2010, a Coalition of City unions pbjution: relevance and widue prejudice
made a proposal to the City which
stated: • Objections to Evidence 2-5

5.1.2. Additional Retirement Additional Su ortin evidence:
Contribution. •Allen Dec., ¶15

Effective .lane 27, 2010 through
June 28, 201 I, atl employees
will make additional retircineut
contributions in an amount
equivalent to ] 0 % of total
compensation effective June 27,
2010. The amounts so
convibuted will be applied to
subsidize and tlms reduce the
prior service contribu4ons that
[he City would otherwise be
required to make. The pttrties
specifically understand that this
agreement ~ei[her alters nor
conflicYS with ilie City Charter
Section 1505(c) because under
this agreement, employees will
be subsidizing the City's
Section 1505(c) required
contribution.

Sunnortina Evidence:

Ginza Dec.,¶¶ 16-19, Exh. 2.

12. Other union proposals, including
abjection: relevance and undue prejudice

proposals by [hc SJPOA and IAFF, xlso . Objeetioos to Evidence 2-5
proyoscd that employees would pay
additional pension contributions to Jdkional Su ortin Evidence:
defray pension plan unfwided pension ~ Allen Dec., ¶15
liabilities.

Su000Rirtg Evidence:

• Gnrza Dec.,Q17, 18, Bxhs. 3-6.

13. For the period 2010-2011, the following b~ection: relevance and undue ~re'udice
~g~ CASE NO. 1-12-CV-225926
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'; IMdoving ParTy's IJHdisptited MfltNT'ial - Opposing.Lart3~~5 RespOtise and
facts and Su~port3ng ~uidrmce ~ Supporting.Eviden~e

~12
six unions agreed that their members . Ob~ect~ons to Evidence 11,
would pay additional ongoing and one
time employee pension contributions, Additional Su ortin Evidence:

and accept wage redne~ions, totaling • Alleo Dec., ¶IS
approximately 10°/a during fiscal year
2010-20ll to be used to defray pension
plan unfunded liabilities (except the
POA agreed only to a 525%. one time
additional pension contribution):

• Association of Engi~cers and
Architects (AEA) (plaintiff Mukhar is
president),
Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Associarion of Management
Personnel (CAMP)
International Brotherhood of
Electrical Workers, Local 332
(IBF,W)

• International Union of Opocating
Engineees, Local No. 3 (xepresen[ing
plaintiffs in the Harris case)
San Jose Police Officers Association
(plaintiff in the S.IPOA case j.

SuopoYfin¢ evidence:

Garza Dec.,¶¶ 6, 24, Exhs. ] ],
t 5, 17, 23, 25, 29.

14. Por the period 20]0-2011, the following Objection: relevance and undue prejudice
unions either agreed to a wage reduction
or the City imposed a wage rodnctioo: Objections to Evidence 11, ] 3

Additional Su ortin evidence:
--Association of Building, Mechanical
and Electric Inspectors (ABMEI) •Allen Dec., ¶15

--Association of Legal Professionals
(ALP).
--Executive Management and
Professional F,mployees (Unit 99), and
other unrepresented employees.

IA8 CASE NO. i-12-CV425926
SEPARATE STA7'HMF.NT OF UNDISPUTED FACTS

]N SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION
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Moving Party~s Undisputed Material -; (Jp~osiog Party's 12espoX}se and
Facfs and Supportipg Evidence -c ,Suppn Ling E~denke

Sunnortina Evidence:

Gurza Dec.,¶25, Exhs. 9, 13,
32, 33.

15. The 2010-2011 Agreement MOA Objection: relevance and undue ptejudicc
between the City and AliA, sates at
Section 10.1.E Objections to Evidence I1, 14

OirGoing Additional Retirement
Contributions. Effective June 27, 2010,
all e~nployecs who are members of the
Federated CiTy Employees' Retirement
System will make additional retiremem
contributions in the amount of 730% of
pensionable wmpensation, xnd the
vnoun[s so contributed will be applied
to reduce the contributions that the City
would otherwise be required [v make for -
the pension unfunded liability, which is
defined as all costs in both the regular
retirement fund and the cost-of-living
fund, except current service normal ensis
in those funds. This additional
employee retirement contribution would
be in addition to the employee retirement
conlribut~ion rates tUat ]lave been
approved by the Federated City
Employees' Rctire~nent System Board.
The intent oCthis additional retirement
contribution by employees is to reduce
the City's required pension retirement
contriUution rate by a co`runensurate
730% of pensionable compensation, as
illustrated below ...

Suppor6ne I~:videncc:

Gurza Dec.,¶27, Exh, I7.

16. TUe 2010-20I I MOA between the City Objection: relevance and undue prejudicE
and AEA, also agreed to employees
making an additional one tine pension • Objections to Evidence I I, I S
contribution "in the amount oL 3.53% of
pensig an ble compensation and the_

jg9 CASE NO. 7-72-CV-225926

StiPAIiA'I~E STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS' MOTION POR SUMMARY ADJUDICATION



1

2

3

4

5

6

7

8

9

]U

11

]2

13

14

IS

16

17

18

19

20

21

22

23

24

25

26

27

28

Moving P~aYty's Undisputed MaterSal ()~{~gSSng Party's Response and
F¢cts a?ntl SUppoMki~~E~idenc~ i Supporting ~idence

amoon[s so wntributed will be applied
to reduce [he contributions [hat the City
would otherwise be required m make
during [hat time period for [he pension
unfunded liability....° (Section 10.12)

.SuppOYhn$ ~VIdCfIC¢:

i

Gurza Dec.,¶28, Exh, 11.

17. The 2010-2011 MOA between the City
and AEA stated in connection with

ejection: relevance and ondoe prejudice

emp)oyees paying additional pension Objections to Evidence 11, 14
contributions: "The parties understand
that in order to implement this
provision, a~ amendment must be made
to the Federated City timployees'
Retirement System that cequices an
ordinance amending the San Jose
Municipal Code.° (Id. at Section
70.].4))

Su000rtine Evidence:

• Garza Dec.,¶27, Exh, I i

18. The City's 2010-201 I agreements with Objection: relevance and undue prejudice
the following unions stated in
connection with employees paying Objections to Evidence i 1, 15
additional pension contributions "The
paztiec understand that in order w
imylement this provision, an amendment -
must be made to the Federated
Employees' Retirement System that
requires an ordinance amending the San
Jose Municipal Code" or "The parties
understand that in order to implement
this provisioq an amendment must be
made to the Police and Fire Deparhnent
Retirement Plao that regti~es an
ordinance amending the sae Jose
Municipal Code."

• Association of Engineers and
Architects (AEA) (plaintiff Mukhar is
resident ,

190 case NO. i-iz-cv-zzs9ze
38NAILA'I L~S'fA'I'eMEN'I'UY UNUISYU'IEU YAG'f5

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADIUDICATION
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ffioving Patty~9 Undisputed Materia3 '' Oppoaing~Party's I2espuuse and
'Facts eiid Supporting Evitlence :~ Suppgrti~ng E~ideMCe

• Association of Maintcnance
Supervisory Peisatnel (AMSP)
(plaintiff Dapp is president)
City Association of Ma»agement
Personnel (CAMP)
international Brotherhood of
Electrical Workers, I..ocal 332
(]BGW)
International Union oC Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)
Sa~~ 7os8 Police Officers Association
(plai~tiffin the SJPOA case).

Supporti¢E Evidence:

• Gucza Dec.,¶¶ 6:28; Exhs. 11,
15, 17, 23, 25, 29.

19. In 2011, [he City reached agreements Objection: relevance and undue prejudice
with the following unions for their

~bjec[ions to Evidence 17, 16
members to accept an approximate 10%
wage reduction for the period 20ll-
2012:
• Association of Engineers and

Architects (AEA) (plainpffMukha* is
president),

• Association of Maintenance
Supervisory Personnel (AMSP)
(plaintiff Dapp is president)

• City Association of Management
Persou~e] (CAMP)

• Intcmatio~al Brotherhood of -
F7ectrical Workers, Local 332
(IBEW)

• Intematio~al Union of Operating
Engineers, Local No. 3 (representing
plaintiffs in the Harris case)

• San JosB Police Officers Association
(plaintiff in the SJPOA case).

• International Association of
Fireh hters, Local 230;
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~r. Muving~l+arty's Undis}'tuieU lGlat¢tial Op~osiug P,arty's Respa6seat~ti
Facts 2nd Suppori`t~g~+vjden~s ~: ~aupport3ng Evidegee

Supporting evidence:

• Gurza Dec., ¶30, Exhs.
1 Q 12, 14, 16, 18, 2Q 22, 24, 26,
28, 30, 31, 34.

20. ]n 201 I, the City imposed a LasC, Best Undisputed, but for clarification purposes:
end Fi~~xl Offer on plaintiff AFSCMS
for an approximate 12%wage reduction
for the period 20ll-2012. •Effective 6eptembex 18, 2011, CEO members

realized a 12.16°/ wage reduction

Su000rtine Evidence: •Effective Jane 26, 2011, MLP members

Gurza Dec., ¶ 26, Exhs. 2Q 28
realized a 12.01 °/ wage seduction

SuppoPtlnE EVldence:

• Guxza Dec., Hxhs. 20, 28
21. Nor Federated employees, the Municipal ~idisputed

Code "Notwithstanding anyprovides:
other provisions of this Par[ 6 or of ote: [his section was added to Uie Municipal

Chapter 3.44, members of this system -ode around June 2010 and became effective .luly

shall make such additional retirement Oi 0

conVibutions as may be required by Su ortin Evidence:
resolution adopted by the city council ox
by executed agreement with a

~ APSCME R7N, Exh. F

eecognized bargaining unit.° (M~nicipal
Code 328.755)

Sunnortine Evidence:

• RJN, Exh. C, (Municipal Code,
C6apfer 328).

__
22. Under the Municipal Code for Police

_._.

Objection: relevance and undue prejudice
and Pire Plan employees.

Objections to Evidence 24

Police and Fire Plan employees
not sobjeet to interest arbiL~ation, "shall
make soeh addilional xeHrement
contributions as may be required by
resolution adopted by the city council or
by executed agreement with a '

192 case NO.i-iz-cv-zzs9zc,'
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recognized bargaining unit." (Municipal
Codc 3361525(A)J
• Police and Fire Plan employees
subject to imcrost arbitration, "shall
make such additional celircment
contributions for fiscal years 2070-2017
as may be required by exccutcd
a~eement with a recognized bargaining
unit or binding order oT arbitration."
(Municipal Code 336.1525(B).)

Su000rtine Guidance:

• RIN, Exh. D, (Municipal Codc
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Issue 7B: San .lost Chnrler &1512-A (Gmplovee Retiree Healthcare Contributions)

There are viable issues of material fact Therefore, Del'eiidants are not entitled to summary

adjudication as a matter of law.

? Moving 1'ariy's,tlndieRUted7liH{erial
~P

~OppUS7ng Party's Rflspotise and
P~bts aria Suppnr`tiiig Pvidence Su~lporting L1~ideuce

23. Sazi JosB Charter Section 1512-A states: Undisputed

"Existing and new employees must Note: Phis section was Waded by Measure B
contribute a minimum of 50% of the cost
of retiree healthcare, including both
normal cost and unS'unded liabilities."

Saonortine Evidence:

• RJN, Exh. B.

24. Ov or around April 72, 1960, the voters Undisputed
ratiSed Proposition A, which amended
the San Josd Charter to include Section
78b.

SuDnortin0 Evidence:

2JN, F.xh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly January 18, 19(l,
approving amendment of
Charter of San Jose to include
Section 78b ("Discretionary
Powers of Counci] Respecting
Retirement') of Artiole X).

25. Former Sao JosB ChaiTer Section 78b Disputed as incomplete (material terms missing):
staled:

"Anything in SecSon 78a of the Charter
"Aoylhing in Section 78a of the Charier t

[o the contrary notwithstanding, the [he contrary notwithstanding, the Council i
Council in its discretion may at any its discretion may at any time, or from lim
time, o~ from time tp time, by ordinance, to time, by ordinaoee, amend or otlierwis
amend or otherwise change ills change the retirement Ian established b

jqq ~ CASL NO. 1-72-CV-225926
SEPARATE STATEMENT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDAN"!S' MOTION FOR SUMMARY ADJUDICATION
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Mnvllg PSYty's l3ndis}~uted Material Opposing k~yty's Respopse 8nd
7fa~ts and SupportingEviBence " Supporting L~viden~e '. '~.

retirement plan established by said said Section 98a a' any retirement plan o~'
Section 78a or any retirement plan or plans established pursuant to said $echo
plans established pursuant to said 7Ra, or adopt ox establish a new or differen
Section 78a, or adopt or established a plan or plans for eligible members of th
uew of different plan or plans for police or fire department oP the City of Sa
eligible members oC [he police or fire Jose, foi the purpose oP p~ovidine benefit
department of the City of Sai~ Josh " .., for members of any such plan or pla~~s i~n
"all as the Council may deem proper and excess ~f [hose benefits autliorized o
subject to such conditions, restrictions, required by [he provisions of said Seetioi
limitations, terms and other provisions 89a" . _ "all as the Counci] inay dee
as the Council may deem proper;..." proper and subject to such conditions

restrictions, limitations, terms and oche
provisions as the Council may deem proper;

Supportive Evidence: provided, however, that:

R.tN, Exh. E (California (1) The Council shall no[ decrease any of sai
Assembly Concurrent benefits below [hose which Section 78
Resolution No. 17, adopted in makes mandatory, nor oJl~erwise deprty
Assembly January 78, 1)61, azry member of any such plan of any right
approving amendme~rt of to which he woidd be entiHed under Sec[ioi
Charter of San JosB to include 9ga_.. ~•
Section 786 ("Discretionary
Powers of Council Respecting (Emphasis added.)

Retirement") of Article X).

Su000rtine Evidence:

• City's RJN, Exh. E (California Assembly
Concwxent Resolution No. 17, adopted iu
Assembly January 18, 196], approving
amendment of Charter of San Jose to
include Section 78b ("Discretionary Powers
oCCou~cil Respecting Retirement°) of
Article X .____..

26. The ballot argument in favor of Disputed as i~oomplete
Proposition A stated:

"THIS AMENDMENC GIVES
"TO

The ballot argument iv favor of Proposition A
DISCRETIONARY POW6R5 TI-IE

also says:
C17'Y COUNCIL! It is good
government to allow [he City Council to `YOUR YOLiCE AN FIREMEN NHED
be responsible fm-investigating ROPOSITION A! Proposition A was placed on
problems and deciding how to solve the ballot by the City Cowicil nt the request of the
them. [¶J THIS AMGNDMEN'f IS embers of your police and fire departrnents. The
SIMPLE! Leave all the technical details urpose ojthis amendment is to eunb/e the City
up to yom' City Council. They have a Council to take lega/steps to provide survivor
staff to assist them includingavery ereefrtsfa•yowpolicenreie's and firemen's

195 CASE NO. 1-12-CV-225926
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-~ Moving PNrty's`C7ndisputed~Makcria7 "OpposingPrrly's lLes~~insx antl
Faots agd SuppuMiug~N,lideuce ~ SdRPo~ting Evidetite

capable City Attorney.°' auii/ies. San Jose PoLcen~en urid Firemen do not
ave Social Seeucity or any oilier survivor
enefi[s of any kind. Almost a0 other cities

Sunoortine evidence: rovide survivor benefits

• RJN, Lxh. F (Ballot Pamphlet SURVIVOR BENSPITS ARC PROHIBITED AT
Tor Charter Amendment — ~PRFSCNT 1N THC CI"I~Y CHARTER In order
Proposition A, to be submitted o nl(ow N:e City Council [o ndapt rensonnG/e
to die Electors of [he City oT urvivor benefits, it is neressnry to nmend N:e
San 7os8 , Apxil 12, 1960, CIy Chnrter. Ln other words, this amendment
including "A~gument in Favor Merely unties the hands of your City Council.
of Proposition A").

O SPECIFIC PLAN IS PROPOSED IN THIS
MtiNDMEN"f!

ne reason is that tUc CiTy Council should have
road powers to investigate and decide on matters

'us[ like this. A sernnAreason is that tlee
ofirenaen and firemen have confiAence that the

City Council will erract jnir ar~Arensor~able
rovisians."

(Emphasis added.)

Suaoartina Evidence:

City's RJN, Exh. F (Ballot Pamphlet for
Chutex Amendment — Proposition A, to be
submitted to the Electors oCthe Ciry of San
Sose , ApriL 12, 1960, including "Argument
in Favor of Pro osition A").

27. As adopted by the voters in 1965, the Undisputed
San Jose City Charcer states at Section oN,ever, Title of Section 1500 reads: "Duty to
1500: Provide Retirement System."
Except as hereinafter otherwise

Sunnortine F,vidence:
provided, the Council shall provide, by
ordinance or ordinances, for die creation, • ~`1, Exh. G (1965 Charter)
establishment and maintenance of a
xetireinent plan or plans for all oftice~s
and employees of the City. Such plan or
plans need not be the same for alf
officers and employees. Subject to other
provisions of this Article, the Council
may at any iivae, ar jrom lime to time,
arnend or otherwise change any
retirement plan or plmrs or adapt os
esmblish a new w' different plan ar

196 CASF, NO. I-I2-CV-225926
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Moving'Party's Undisputed Material '.' Opposing Ear"ty's Response and
Facts ~vd SappoHjgg Evidence ~~ kSUpportingE4idence

plans./or all or any offrcers m~ 
_.. ____

employees."

Supporting Evidence:

• RJiJ, Axle. G Q 965 Cliartex)
(emphasis added).

28. As adopted by the voters in 1965, the Disputed as incomplete
San Jose City Curter slates et Section :~ The Title of Section 1503 is: "Contlnuaiace of
1503:

~xisdrtg ReHrerneret Systenes"
Any and all retirement system or

(emphasis added)
systems, existing upon adoption of this
Charter, for the retirement of officers or * It reads, in its entirety:

employees of the City, adopted under ny and ail retirement sys[em or systems, existing
any law or color of any law, including ~~Pon adoption of t{dc Charter, fnr the retirement
but not limited to those retirement f officers or employees of the City, adopted
systems established by Parts 1, 2 and 4 nder any law or wlor of viy law, including but
of Chapter 9 of Article II of the San Jose of limited [o those retirement systems established
Municipal Code, aze ]~eceby co~Srmed, y pis 1, 2 and 4 of Chapter 9 of Article II of th
validated and declazed legally effective San Jose Municipal Code, arc hereby wnfirmed,
and shall continue until otherwise alidated and declared legally effective and shall
provided by ordinance.... However, ontinoe uoUl otherwise provided by ordinance.
subject to other pxovisioos of il~is The foregoixg provisions of this Seclian shall
Article, the Council shall a[ all times pErate to supply such authorization as may be
have Ilse power and right [o repeal or necessary to validate any such retirement system
amend any such retirement system or r systems which could have been supplied in the
systems, and to adopt or establish a new har[er of the City of San Jose ur by [he people o
or different plan or plans for all or any he Ci[y at the lime of adoption or amendment of
officers or employees, it being the intent ny such retirement system nr systern.r. However,
that the foregoing sections of tliis Article subject to other provisions oP this Article, the
shall prevail over [he provisions of'this Council shall el all times have the power and right
Section." to repeal or amend airy sude retiremc~rt system or

ystems, and to adopt or establish a new or
different plan or plans for alt er any officers or

Supportive Svidcnce: employees, i[ being the intent that the foregoing
RJN, Eli. G (1965 Charter). sections of this Article shall prevail over the

rovisio~s of this Section.

Emphasis added)

Suoportin¢ Evidence:

Cit 's RIN, Exh. G (1965 Chaney)
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Moving Pa"rty's 3Jndisput~d~Material Opposing Party's Respvpae and
Facta,a~gd:Supporfigg Evidence- ' Sappor8ng Evigence

29. Section 902 of the San Jose City Charter Undisputed
states: "the compe~~sation of all City
appointive officers and employees,
except as otherwise provide in this
Charter, shall Ue fixed by the Council.°

Su000r[in2 Evidence:

• RJN, Exh. A

30. City Charter section 602 states: "The Undisputed (although this is not the entirety of
following acts of the Council shall be by Section 602)
ordinance: (a) Those acts required by
specific provision of this Chapter or by
ordinance."

Supporting Evidence:

RJN, Exh. A

31. City Charter sectimi 1500 statos: Objection: i~eleva~~t; asked and answered
"Except as hereinafter o[hecwise (substance oC Section 7 500 addressed in previous
provided, the Comicil shall provide, by aragrapli)
ordinance or ordinances, for the creation;
establishment and maintenance of a
retirement plan or plans for all officers
and employees of the City."

Sunuortin2 Evidence:

• RJN, Exh. A

32. Th¢ City Council has enacted some Disputed: as is relevant to AFSMCE's case, the
ordinances implementing Measure B. City Council has only implement the

elimivatlon of the SRRR.

Sunoortine F,vidence: Suouortine Evidence:

Gurza Decl, Exhs. 54, 55 • Gurza Dec., Exlis. 54

(Pederafed, Police and Piro ~ Allen Dec., ¶2]

198 CASE NO. 1-12-CV-225926
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Muving Rarty's Undisputed Material 'Opposing Fa11y's Respanse and
Facts and Su~~porti~g Evidenoe ' ~uppdrting EviUiitce

Ordinances).

33. Municipal Code §328385(C) provides: Undisputed

"Contributions for o0ier medical benefits ote: this section was added m the Municipal
shall Ue made by the City and the odc around May 2011
members in [he ratio of one-to-our.° Su ortin Evidence:

• AFSCME RJN G
Su000rfin¢ Evidence:

• RJN, Cxh. C.

34. Municipal Code §336.575(D) provides: Objection: relevance and undue prejudice

"ConVibutions Tor other benefits Objections to Evidence 24
provided tluougki the medical benefits
account shall be made by the city and the
members on the ratio ofone-to-one."

SuppoYting evidence:

• R7N. Cxh. D.

35. In 2007, Ciry stall submitted a Undisputed
memorandum to the City Council,
attaching actuarial reports, concerning
the UASB standards for Other Post-
Employment Benefits.

Suooar[ine Evidence:

Garza Dec., ¶¶ 3537, Ems. 36,
37, 38.

36. Beginning in 2009, the City reached Disputed
agreement with the following City
unions fog employees to mzke anneal When M~F and CEO reached an agreement in
ountributions, mereasingincrementally Q009 with respect to funding of'the ARC,
each year, to fund up to 50% of the they did so in part because of the following
unfunded liabilities of retiree healthcare

attendant circumstances: a guaranteed salary
rusts.

increase for the remaining year of the

--Association of Building, Mechanical contract, a ]iealthy economy, and the healthy

and Electrical Inspectors (ABMEi), flnancia] siNalion of the City. At the time,
--Association of Hngineers and AFSCME was unawaze of the

199 CASE NO. I-I2-CV-225926

SSPARATE STATEMh`N'I'OF UNDISPUTED PACTS ~,

M SUPPORT OP DCPGNUANTS' MOTION FOR SUMMARY ADJUDICATION '.



Z
3

4

5

6

7

A

9

10

ll

l2

13

Architects, l}yl L Lgcal 27 (AEA Units
41/42 and 43),
--Association of Maio[e~~ance
Supervisory Personnel (AMSP),
--Ciry Association of Management
Personnel (CAMP),
—International Brotheahood of Electrical
Workers, Local IJo_ 332 (IBEW);
--Municipal Employees' Federxlion,
AFSCME Local 101 (MEF)
—Confidenlial Employees Associafion,
AFSCME Local 101 (CEO);
—International Association of
Firefighters, Loca1230;
--San Jose Police OfTicers Association.

Supporting Evidence;

Gucza Dec. ¶¶39, &xlis. 21, 39,
40, 41.

14

~ 5 37. The City's agreement with AF.A stated:
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The City and Employee Organization
agree to transition from the current
pazlial pre-funding of retiree medical
and dental healthcare benefits (reCer~ed
to as the "policy method') to prefunding
of the full Annual Required
ContribuUOn (ARC) for the retiree
healthcare plan ("Plan"). Tlie transition
shall be accomplished by phasing into
fully funding the ARC over a period of
five (5) years beginning June 28, 2009.
The Plads initial unfunded retiree
healthcare liability shall be fully
amortized over a thirty year period so
that it shall be paid by June 30, 2039
(closed amortization). ....The City and
Plan members (active employees) shall
contribute to funding the ARC in the
ratio cunenUy provided under Section
32R380(C)(1) acid (3) oCthe San JosB
Municipal Code. Specifically,
contributions for retiree medical benefits
shall be made by the City and members
in the ratio of one-to-one. Contributions
for retiree dental benefits shall be made

approximately 20 % reduction in staffing anc
drastic reductions to compensation (reduced
pay, i~~creesed IieaW~ benefit cost, etc.) thaP
the Ciry would affect in the future. The
effect of these changes made a material
impact m~ [he significance o1'the 2009
agreement, and resulted in signi&candy
greater costs by active employees under the
2009. AtYhe time, AFSCMF., was unaware
oC the City's f6t~re plans to design Measure
Band put it to the voters. As a result of
these intervening events, the 2009
agreement was never fully implemented by
the City and, indeed, key provisions have
not been abandoned by [he parties. It is
AFSCME's position that the parties aze no
longer operating under the agrcemeni, if
ll~ey ever were.

SuPPOr[in¢ Evidence:

• Allen Decl, 977; Doonan Decl. 1178.

relevance and undue prejudice

Jbjections to Evidence 18

Disputed: City's cited sourced do not support its
statement

aer.vntu t a i a i tmtry ~ ur uNUlseu IEll FnC I'5
IN SUPPORT OF DLPGNDANTS' MOT10N FOR SUMMARY ADJUDICATION
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- Mbving Party's bndisguted Material -Apposing PRrly's li¢spo»s¢ and
Facts a{~d Supporting evidence ~ Suppof'ting Evitlence

eighhto-three_ ...The Mumnpal Codc
and/or applicable plan documents shall
be amended in accordance with [he
above.

Supporting Evidence:

Gurza Dec. ¶ 32 Exh. 40, AEA,
Section 12.1.

38. The AF,A agreement fwther stated: Objection: relevance and undue prejudice

The pa}anen[s of [he fu0 ARC were to Objections to Evidence 19
be phased in increme~talJy hut: "[B]y

i the end of the five year phase-in, the
City and plan members shall be
contributing the full Amoral Required
Contribution in the ratio currently
provided under Section 328380 (C) (1)
and (3) of the San Jose Municipal
Code."

Supportive Evidence:

• Giuza llecl., ¶ 41, Exli. 39,
AEA, §i2,3.

39. The provisions from Ilic ACA an~reement Undisputed
on payments towards the full ARC is the
same or substantially similaz to the text
in City agreements with the following
unions:

Association of Biulding, Mechanical
and Electrical Inspectors (ABMEI),
Association of Engineers and Architects,
7FPTE Local 21 (AEA Units 41/42 and
43), Association of Maintenance
Supervisory Personnel (AMSP), CiTy
Association of Mx~agen~ent Personnel
(CAMP), ]ntemational Brotherhood of
Electrical Workers, Loca] No. 332
(BEW); Municipal Employees'
Federation, APSCMC Local 101 (MEF);
Confidential Employees Association,
AFSCMti [,peal 101 (CLO).

Su~~ortina Cvidence: __..
Zp~ - CASE NO. 1-IbCV-225926'.

SGPARATF, STATEMENT OF UNDISPUTED FACTS

1N SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICATION



lYToviag Y~Tty-;a UndiapuYe~ Materis'1 ~! Opposing Party's Rcep6ase and
Fiefs an71 S~(rpartitig E~it~euae t ~ $uAPA7'ting Evidence

• Gurza Dec., ¶ 43, Exhs. 39, 40,
41.

40. The SJPOA and Firefighters agreements Objection: ~~elevance and w~d~e prejudice
on payment of the ARC cap tl~e
wiltiibution towards paying Ore full Objectlons to Evidence 22, 23
ARC at 10°/ of pensionable pay and
provide for meet find confer and dispute
resolution procedures fox amounts over
that peiceotage.

SuDDOffI11E EVldeuCC:

Gurza Uec., ¶ 44, Exlis.

21[Firefightees], Exh.
41 [SJPOA].

41. In a Last, Bes[ and Final Offer, the City Objection: relevance and undue prejudice
imposed upon OE#3 the requirement pbjections [o Evidence 2Q 21
that its members make incceused
contxibutians, incrementally, towards
paying the fall ARC.

Supportive Evidence:

• Gurza Dec., x;43, Exh. 42, 43

202 CASC NO. I-12-CV-225926
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Issue 7C: Snn Jose Grnr[er 615ll-A Buoplemen[al Retiree Benefit Reservel

There are triable issues of material fact. Therefore, Defendants are not entitled to summuy

adjudication as a matter of law.

Mooing Ps~rty3s Dndis(~uted Meteri~l " Opposing ~arky's Respk"nse and

Facts an'd Spppurp~g L~idence ~ 5opporting Evidepce

42. Section 151]-A ("Sappleme~tal Undisputed

Payments to Retirees") of Measmre B

states:

Tl~c Supplemental Reriroe BeneSt
Reserve ("SRBR° shall be discontinued,

and the assets rclumed to the appropriate
retirement trust fund. Any supplemental

payments to retirees in addition to the
beneSts authorized herei~~ shall not be
funded from plan assets.

Suooar[ine Evidence:

R7N, Exh. B.

43. On or around April 12, 19fi0, the voters Undisputed
ratified Proposition A, which amended
the Sao Lose Chester to include Section
786.

Su000rtine Evidence:

ILiN, Exh. E (California
Assembly Concurrent
Resolution Na 17, adopted in
Assembly 7anuary 18, 1961,
approving amendment of
Charter of San Jose to include

Section 786 ("Discretio~~ary

Powers of Council Respecting
Re4remenY) of Acdcle X).

44. Former San Jose Charter Section 78b Disputed es inwmplete (material terms missing):

stated:

"Anything in Section 7Ra of the Chai2er °Any[liing in SecUOn 9Ra of the Charter to
to the contrary notwithstanding the

Zp3 cnse NO. i-iz-cv-zzs9ze
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Council in its discretimi may at any
timq or from time to time, by ordinance,
amend or otherwise change the
retirement pinri established by said
Section 78a or any retirement plan or
plans established pursuant [o said
Section 78a, or adopt or established a
new or different plan or plans for
eligible members of [he police or file
department of the City of San Jose " ...
"all as the Council may deem groper and
subject to such coodi[ions, restrictions,
limitations, terms and other provisions
as the Council may deem proper,..."

Su000rtine Evidence:

• RJN, Exh. E (California
Assembly Concurrent
Resolution No. 17, adopted in
Assembly Januazy 18, 7961,
approving amendment of
Charter of San Sose to include
Section 78b. ("Discretionary
Powers of Council Respecting
ReticemenY') of Article X).

the contrary ~~o[wrthstandmg, the Cowlc~l m

its discretion may aC any lime, or from time

to time, by ordinance, amend or otherwise

cha¢ge the retirement pla~~ established by

said Section 78a or any retirement plan or

plans established pursuant to said See[ion

78a, or adapt or establish a new or diffemn[

plan or plans for eligible members of the

police or fire department of [he City of San

Jose, Tm~ the pwpose of providing benefits

for members of any such plan or plans in

exceaa of those benefits authorized or

required by the provisions of said Section

89a" ... "all as [he Council may deem

proper and subject [o such conditions,

restrictions, (imitations, terms and other

provisions as the Council may deem proper;

provided, however, that:

p) The Council slen[1 not decrense any of said
benefits below those which Section 78a
makes mandatory, reor aU~erwise deprive
any member of any such plan of arty rights
to which he would be entitled under Section
78a....,,

(Emphasis added.)

Suoportine Evidence:

• City's KJN, ExL. E (California Assembly
Concurrent Resolution No. 17, adopted in
Assembly Jarmary 18, 1961, approving
amendment of Charter of San Jose to
include Section 78b ("Discretionary Powers
of Coimci] Respecting RetiremenT') of

45. The ballot argument in favor of Disputed as incomplete
Proposition A staked:

"THIS AMF,NDMF,NT GIVES The ballot argument in favor of Proposition A
DISCRETIONARY POWERS TO THE also says:
CITY COUNCIL! It is good
government to allow the City Council [o 'YOUR POLICE AN FIREMEN NEED
be responsible fw~ investigating PROPOSITION A! Proposirion A was placed on

_ problems and decidi~ how to solve the ballot by the City Council at the request of [he
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Moving P~§riy'S Undis~3ptet] MaCerial '" ppposjtlg ~aYky's Response and
Facts and 5up~ortitig..~videuge =_— .SnARarling ~viden'ce

them [¶] THIS AMENDMENT IS members of your police and fire deparUnents. TGe
SIMPLF,I leave all the technical details r~rpose of this amendnienl is to enable the City
up to your City Council. They have a Coemci[ to take legal steps fo provide survivor
staff to assist them including a very eiiefits for your po[icewien's used firemen's
capable City Attorney." arreilies. San Jose Policemen and Firemen do not

have Social Security or airy other survivor
benefits of any kind. Almwt alI other cities

Suonortina Evidence: rovidc survivor benefits.

• R7N, Exh. F (Ballot Pamphlet SURVNOR D1NEFITS ARE PROHIBITED AT
for Charter Amendment – RESENT IN THE CITY CIIARTER! Lt order
Proposition A, to be submitted o a/law the Clty Council to adopt reasonable
to the Hlcctors of the City of urvivor benefitc, it is neressary fo nmeud the
San Sose ,April 12, 1960, City Clenrter. In other words, this amendment
including "Argument in Favor erely tmties the hands of your City Council.
of Proposition A").

O SPF,CIF[C PLAN IS PROPOSED M'PHIS
MENDMENT!

One reason is that the CiTy Council should Uave
road powers to investigate and decide on matters

'ust like Uiis. A second reason is that Use
olicemere aced firemee k¢ve conftrlence teat the

City Council will enact fair nr~d reasoriab[e
rovisians."

(Emphasis added.)

Supportin¢ evidence:

• City's RJN, P,xh. F (Ballot Pamphlet foe
Charter Amendment–Proposition A, to be
submitted to the Electors of the CiTy of San
Jose ,April 12, ] 960, including "Argument
in Favor of Proposition A'~.

46. As adopted by the voters in 1965, the Undisputed
San ,los8 City Chaster states at Section
1500:

Except as hereinafter otherwise
provided, the Council shall provide, by
ordinance or ordinances, for the creation,
establishme~ll and maintenance of a
retirement plan or plans for all officers
and employees of the City. Such yla~~ or
pinns need not be the some for all
officers and employees. Subject ~o other
provisions of this Article, the Council

?OS CASE NO. I-I2-CV-225926
StiPARATE STATP,MF,NT OF UNDISPUTED FACTS

IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICA'170N
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` Moving Party's T7ndisputeiJ 34I'aterial Opposing'P~rty'9 Respause and
FactB 81tt1 S~pnrtiri~ ~i vitl!enc~ rr Supporting E~defire

rnny at arty kme, ar from time !o lime,
amend or otherwise change any
retirement plan or~luns ar adopt or
ex(ablish a new or different plax or
platys jor adl or any offirers or
employees "

Suoportine Evidence:

• R.~N, Exh. G Q 965 Char[crj
(emphasis added).

47. As adopted by [he voters in 1965, the Disputed as incomplete
San JosB Cify Charter states at Section
1503: «The Title of Section 1503 is: "C~nlinuance of

xisGng Retirement Systems°
Any and all retirement system or

(Emphasis added)systems, existing upon adoption of this
Charter, For the retirement of officers oc * II reads, in its entirety:
employees of the City, adopted under

ny Q"d a[! re7irenren(systern or systems, exis(ingaoy law or color of any Iaw, including erpon nAoption of this Charfer, for the retirementbut not limited to those retirement f officers or employees of [he City, adopted
sys[cros established by Parts 1, 2 and 4 ~~der aeiy law or color of any law, including butof Chapter 9 of Article II of the San 7os8 o~ ~~mi[ed to those retirement systems es[ab(ishedMunicipal Code, are hereby conSrmed, y parts 1, 2 and 4 of Chapter 9 of Article ]I of thvalidated and declared legally effective San Jose Municipal Code, are hereby con5rmed,and shall continue until otherwise alidated and declazed legally effeerive and shallprovided by ordinance.... Hovaever, ontinue until otherwise provided by ordinance.subject Yo other provisions of this Tye foregoing provisions ofthls See[ion shallArticle, the Council shall at all times operate to supply such authorization as may behave the power and right [o repeal or eoessary to validate a~~y such retirement systemamend aoy such retirement system o[ or systems which could have beau supplied io thesystems, and to adopt or establish a new Charter oP[he City ofSan Jose or by the people oor difrerent plan or plans for all or any ge Ciry a( [!ee time of adoption or amendment ofofficers or employees, it being the intent yry such r¢tiremen~ system or systems. However,that the frn~egoing sections of this Article object to other provisions of this Article, theshall prevail over ffie provisions of this Council shall nt xll times have the power and rightSection." n repeal or ame~~d arty such retmeme~at system or

yslems, and to adopt or es[ablisli a new or

Suoportine evidence:
iffereut play or plays for all or any officers or

-
mptoyees, it being the intent that the foeegoing

• RJN, F,xh. G (1965 Charter). sections of this Article shall prevail over the
provisions of this Section.
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~ ~ .Mov➢ng P~rPy'~ Untlisputed 11~ater3al t
z Facts'and Sup~arting Evidence
3 —_

Q

5

6 48. Section 902 of the San ,lose City Charter
~ states: "[he compensation of all City

appointive officers and employees,
8 except as otherwise provide in [his

Charter, shall be fixed by die Council.°
9

Supportin¢ Evidence:

~~ • WN, Exh. A.

I1

~ 2 49. City Charier section 602 states: "The
following acts of the Council shall be by

13 oidivance: (a) '17iose acts required by
specific provision of this Charter or by

14 ordinance.°

15

16 Supporting Evidence:

• RJN, Exh.A
17

50. City Charter section 1500 states:
18 "Except as hereinafter otherwise
19 proviAed, the Council shall provide, by

ordinance or ordinances, for the creation,
20 establishment and maintenance of a

retirement plan or plans for all ofFicers
2] and employees of the City."

22

SuppurtiuII ~vidcncc:
23

RJN, lixh.A
24

25 51. The City Council has enacted same
26 ordinn~ces implemenling Measure B.

Z~ Su000rtina Evidence:

ZR • Gurza llecl. Exhs. 54. 55

and

:mphasis added)

Supporting F.vi~ence:

• City's RJN, Exh. G (1965 Charter)

Undispmed

Undisputed (although this is not the entirety of
Section 602)

Objection: irzelevant; asked and answered
(substance of Section 1500 addressed in
previous paragraph)

Disputed: as is relevant to AFSMCE's case, the
Ciry Council leas only amended the
Municipal Code [o remove the SRBR.

Suoportine Evidence:

• Gurza Dcc., Gxhs. 54

SEPARATE STATEMENT OF UNDISPUTlD FAG'S
IN SUPPORT OF DEFENDANTS' MOTION FOR SUMMARY ADJUDICA7'fON
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lY,toviLg ~Arty's UnlliSpgteB Materi87 '. OppoBing Party's R¢gpti3~5e^and -~ ~.
Faets~ntl Sup~onting.Evtidence -: Sup~urting Evidence

(Federated, Police and Fire
•Allen Dec., ¶21~

Ord~na~ces).

52. For the Federated Retirement System, Disputed as incomplete
the Municipal Code provided in Seclion
328340(P,1: "Upo~~ the inquest of the
ciTy council or on its own matioq the Full text
board may make recommendations to
the city cowicii regardigg distribution, if
any, of the supplemental retiree benefit "Upon the request of the city council or on its

reserve" to m[irees and their surviwrs. own motion, the board may make

Further, °[t]he city council, after reminmendarions to the city council

consideration of the ceeommendation of regarding the distribution, if any, of [he

the boazd, shall determine the supplemental retiree benefit reserve to

distribution, if any, of the supplemental retired n2embers, survivor's ofinenibers, and

6ene5t reserve to said persons." survivors ofreiired members. The city
council, altar wnsideration oF[he
recommendation of the board, sha0

Supportive Cvidence: determine the distribution, if any, of the

RJN, Exh. C. supplemental benef t reserve to said
persons."

(Emphasis added.)

Supnortine F,vidence:

• Citys RJN, Exh. C

53. Beginning in 2010, City Counci]
resolutions suspended distributimi of

Disputed: cited sources only demonstrate

SRBR funds from the Federated suspended distributions i~~ fiscal years 2010-
retirement plan for the fiscal years 2010- 2011 (City IiJN, Exh. L) and 2012-2013
2011, 20ll-2012, and 2012-2013. (City RJN, Exh. ~

SOppOrtinE ~videlIDC:

RIN., Gxhs. I., M, N

54. For the Police and Fire Retirement
System, Municipal Code §336580(D)(5)

bjec[ion: irzelevant and unduly prejudicial

stated: "Upon the approval of the bjections to evide~~ce 24
methodology by ffie City Council, the
Board shall make dist~ib~tions in
accordance with such methodology"

Zp$ CASE NO. 1-12-CV-225926
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Moving,Party'sUndispated Mgterial ' ~ppo5ing Par[yslicspouse and
Facts 3hd Supporting Evicieme ', : SuppArtRng Evidence

Suonorfins Cvidence:
---

• RJN., Exh. D.

55. In 2002, the Ciry Council adopted
72esolution ]AGO. 90822, which app~nved Ob, ection: irrelevant and und~l~ y prejudicial
"The Methodology for the Distrinution of Objections to evidence 25
Moncys In the Supplemental Retiree
BeneS[ Reserve Of The Police and Fire
Depa~rinent Retirement Tuod"

Supportive Evidence:

• RJN., F,xh. N.

56. Regin~ing in 2010, the City Council
amended the Municipal Code for the tyjec[ion: iselevaut and unduly prejudicial

Police and Fire retirement plan to provide hjections to evidence 24
That "there shall be no distribution during
calendar years 201 Q 2011, 2012 or
during calendar year 20]3 ...°
(Municipal Code section 336.580(D)(2)

SunDOrtine F,videncc:

RJN.. Gxh. U.

57. In 1986 wlie~~ the City Council Undisputed as to Federated Ci[y Employees'
authorized the Federated SRBR, and in RetireinenY System
?001, when the City Co~ncii authorized
[hc Police and Fire SRBR, the actoazies
reported that the City's two pension
retirement funds were fully funded.

Sunoar[ine Evidence:

• RJN, Exli. O [November 22,
1985 Le[tcr from Coates,
Herfunh & England, w Edward
F. Overton, Retirement and
Benefits AdminisCrator, re:
SB650 Studyj; Gurza Dec.,
&xh 59 [Actuarial Valuation
Report, City of San Jose Police
and Fire De artmeot Retirement
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Nlovillg,Ir~Fty~y ~UndjsppCea Matei`ial <, Opposiri~POrt}~'s Response anYl
b`aetsan~ 8iij~}rorrigg Evidence - fiuppurting GviUence

Plan, as of Jmie 30, 201 F, at p.
5 (showing plan overfunded at
114.8%as of June 3Q 2001]

S8. In 2010, 201 I, and 2012, the actuaries Undisputed as to Federated City Employees'
reported that the CiTy's two pension Retirement System
funds had unfunded pension liabilities.

Supportive Evidence:

Gurza Dec., ¶ 49, F.xhs. 58, 59
[2012 Cheiron reports, Federated
Employees Retirement System al
p. 6, Police and Fire Department
ReUremen[ Plfln a[ p. 5, tables
showing unfunded pension
liabililies]

59. In 2011, and 2012, [he actuaries reported Undisputed as to Federated City Employees'
that the City's two pension funds had Reticemcnt System
"excess earnings" for the year — ns
defined in the Municipal Code—to fund
the SRBR.

SnpooHinE Evidencr.

• Gurza Dec., Exhs. 44, 45, 46, 47,
48.

Dated: April 3Q 2013 BEESON, T'AYER & BODINE, APC

Bv: ~ ~ 6
—_~AN 

__.__
VISHTASP M

Attomcvs for AFSCME LOCAL ] 01
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OPS Internet Shipping: Shipment Label hrips:l/www.ups.com/uis/crea[e?ActionOriginPair—defaultPrin[Wi...

UPS Internet Shipping: ViewlPrin[ Label

1. Ensure there are no other shipping or tracking labels aHached to your package. Selec[ the

Print button on the print dialog boz that appears. Note: If your browser does not support this function

select Print from [he File menu to print the label.

2. Fold the printed sheet containing the label at the line so [hat the entire shipping label is visible.

Place [he label on a single side of the package and cover it completely with clear plastic

shipping tape. Do not cover any seams or closures on the package with the label. Place the

label in a UPS Shipping Pouch. If you do not have a pouch, affix the folded label using clear plastic

shipping tape over [he entire label.

GETTING YOUR SHIPMENT TO UPS

UPS locations include the UPS Store, UPS drop boxes, UPS customer centers, authorized

retail outlets and UPS drivers.
Schedule a same day or future day Pickup to have a UPS driver pickup all of your Internet Shipping

packages.
Hand [he package to any UPS driver in your area.

Take your package to any location of The UPS Store, UPS Drop Box, UPS Customer Center, UPS

Alliances (Office Depol~ or Staples) or Authorized Shipping Gullet near you. Items sent via UPS

Re[urn Services(SM) (including via Ground) are also accepted at Drop Boxes. To find the location

nearest you, please visit the'Find Locations' Quick link at ups.com.

Customers with a DaIIy Pickup

Your driver will pickup your shipments) as usual.
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